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First report on the 9th working group of the draft declaration, september 15, 2003

hello everyone, 

 

because i was so kindly accredited for this working group at the un by tony black feather, i have decided to do write-ups of all of the meetings to summarize the major happenings with the current draft declaration on the rights of the world's indigenous peoples.  now, since this is an informal medium, i may take a few liberties in detailing the observations i make of events and people therein, and of course if anyone doesn't want to get these updates just let me know.  many of you will be directly affected by the proceedings i will be describing and some of you may just be interested.  please forward these at will!  

 

note to val: hello!  i have been trying to reach your dad for two weeks now and i can't seem to get through on his number, the phone just rings and rings.  could you show these reports to him also?  and of course if there is anything that you or he would like me to do during these meetings, please let me know.  i thank tony so much for the opportunity to be at the working group with his treaty council, and i miss him!  i hope all is well with you both.

 

so now, the working group.  the first part of the working group was fairly uneventful....introductions and various bits of information regarding upcoming seminars and meetings.  most notable of these is a seminar on justice and indigenous people in madrid from 12-14 of november, as well as a seminar in geneva on treaties and agreements from the 15th to 17th of december.  also, from 2004-2005 the office of the high commissioner for human rights will be conducting surveys and the like in an attempt to evaluate the 1st decade of the world's indigenous people.  these comments may come in the form of writings or if possible meetings with the indigenous liaisons in the high commissioner's office.  i can help people with this if need be.

 

mr. chavez was appointed as the chair of the working group and has chaired this meeting for many years now.  he found it reprehensible that in 9 years only 2 articles of the draft declaration had been adopted (thank you VERY much usa, australia, new zealand, canada et al. evildoers) and that he was not going to let this inaction continue.  there is no general debate in this working group, there is only discussion regarding the articles themselves and their adoption. he discussed the fact that last year's report on the 8th session had been too long and this year they would be distributing the information that had been cut, which seemed to mostly include proposals from indigenous peoples.  

 

willie littlechild (i want to say he represents a canadian indigenous people's assembly but i am not sure exactly what it is called, and anyone who knows please tell me, otherwise i will find out from him tomorrow anyway...he's amazing,  i have been wanting to speak with him for a while.) noted that article 36 which states: "Indigenous peoples have the right to the recognition, observance and enforcement of treaties, agreements and other constructive arrangements concluded with States or their successors, according to their original spirit and intent, and to have States honour and respect such treaties, agreements and other constructive arrangements.  Conflicts and disputes which cannot otherwise be settled should be submitted to competent international bodies agreed to by all parties concerned," has been removed from the discussion of self-determination, and he requested that it be re-placed in this issue as well as provisionally adopted.

 

a delegate from the indien mouvement 'tupaj amaru' brought to the chair's attention that the entire process of this working group had been discriminatory as proposals such as the current nordic proposal under discussion (which basically is attempting to water down the language of the declaration) has been deemed acceptable and yet no proposals from indigenous peoples have been put forth.  he asked if indigenous people will be able to vote and the chair replied that the only people who will have a voice in consensus will be the governments that are currently members of the working group.  (democratic and transparent, right?)

 

there were some procedural gobbledygook that went on and then article 8 of the draft declaration was tabled for discussion.  let me clarify this issue of the nordic proposal:  basically the nordic countries got together and made a bunch of changes to the declaration in order to make it as acceptable as possible for all the governments, and this involves adding anywhere from two words to whole paragraphs.  there is a series of articles they dub 'easy' which have minimal changes and less controversial themes (such as land rights and self-determination, both of which are protected under other human rights treaties but somehow don't apply to indigenous communities.  go figure.) which have been clustered into the following group: 1,2,8,10,13-18,35,45.  the international indian treaty council did ask that 16 and 18 be added to this list, although no response came back from the chair on this matter.

 

they began substantial discussion on article 8: 

"Indigenous peoples have the collective and individual right to maintain and develop their distinct identities and characteristics, including the right to identify themselves as indigenous and to be recognized as such.'"  

in the nordic proposal they would like to make it read 'indigenous peoples and individuals' in the first words of the article.  basically, all of the indigenous organizations that spoke (including the international indian treaty council, saami council, capaj, tupaj amaru, assembly of 1st nations of canada, and cisa among others) said that these words are not only redundant but in terms of being indigenous peoples they have a less individualistic view in terms of human rights, and also noted individual rights are already protected in the declaration of human rights and various other human rights treaty bodies.  the indigenous participants requested that the article be adopted with the existing language as their focus is not individual rights for their communities but the collective rights of their peoples.  denmark, china, guatamala, argentina,  brasil, new zealand, and switzerland agreed that the article should remain as it is for the two added words to not enrich the article at all.  denmark, one of the countries who created the proposal was one of the governments to agree that the wording was acceptable as it is.

 

on the other hand, the usa stated their intention to merge articles 8 and 9 with completely reworked language that replaced the rights of indigenous peoples with freedoms.  very sneaky of them as they would like to stall this process as much as possible.  myself and others were livid at their gumption.  just livid.  of course, the lap dog of the usa, the uk expressed their overwhelming support of the usa's proposal as according to them, not everything can be enshrined in rights and thus freedoms are just as acceptable.  hah!  can you imagine?  the chair responded by saying that because this working group is about a draft declaration on the RIGHTS of indigenous peoples, it would be outside the mandate to discuss freedoms, but he thanked them with all due respect for their proposal.  chile made the insane comment that a preamble must be added to the draft declaration that defines indigenous people, to which the norwegian government responded that a new debate on this issue was not appropriate seeing that madame daes (the premier rapporteur and advocate on the rights of indigenous peoples within the un) stated such a definition would be impossible based on the various geographical circumstances of the indigenous peoples of the world.  after a 3 1/2 hour debate on this article, the topic was closed and we broke for lunch.

 

after lunch the meeting started almost 40 minutes late, which again had me turning red with rage at the complete lack of respect many people seem to have towards the indigenous delegates who have come from all over the world to have a voice in these proceedings.  40 minutes!!!!!!  livid sezin!  seething sezin!  after the governments took their sweet time getting to the meeting and finally settled themselves down, a joint statement was made on behalf of 40 indigenous delegations and organizations which discussed international standards, the shoddy nature of last years report sans indigenous proposals, as well as several legal arguments regarding the process.  for those who are interested i can get a copy of this statement, let me know.  the chair refuted all statements and claimed he did the best he could with the ammount of space he was allowed for his report, which should have led him to see that the problem is in what he chooses to include and exclude (in my view) which was really what the indigenous found problematic.  

 

article 45 was then brought to the working group.  

"Nothing in this Declaration may be interpreted as implying for any State, group or person any right to engage in any activity or to perform any act contrary to the Charter of the United Nations."  

france brought up a proposal which would delete the words 'group or person' and add an expansion of all human rights treaty bodies after the statement about the un charter.  the intl indian treaty council asked france to clarify this proposal and what its aims were.  france said that all human rights treaties should be expressly stated to protect all human rights in as broad a sense as possible, and the deletion was to make the point that ultimately the state is the supreme power responsible for human rights and this should be clear.  there was something to do with third party rights which was highly technical and i did not understand it, although i need to find out so i will clarify this later.  the same indigenous groups i mentioned before as well as the federation of indigenous organizations of guyana, indigenous world association, russian association of indigenous peoples, inuit circumpolar conference and an south asian indigenous org all stated they would like the article to stay in its original form.  some noted that the expansion and addition of human rights bodies would be acceptable, but if it will create a big problem then just to leave it the way it is.  tupaj amaru was the only indigenous org that was in support of france's proposal.  switzerland, norway, china, chile, russia, bolivia, sweden, new zealand, finland, mexico, guatamala, uk, and the usa stated that the proposal would be fine as it is, or with the addition of further human rights bodies.  none of these countries found it acceptable to delete the two words.  norway supported the french proposal.  canada proposed a totally new article of their creation or supported leaving it is as it is already.  france withdrew that deletion portion of the proposal and made a formal statement of the language that will be added.  they will distribute this in writing tomorrow and i will give it to you then.  article 45 was closed for discussion.

 

the next article up for discussion was article one: 

 "Indigenous peoples have the right to the full and effective enjoyment of all human rights and fundamental freedoms recognized in the Charter of the United Nations, the Universal Declaration of Human Rights and international human rights law."  

the nordic proposal again adds the two words 'and individuals' as in with article 8 to this first article.  indigenous organizations stated across the board that they were not in support of this addition for the same reasons as the morning session with article 8.  the indigenous peoples of the world were not willing to relinquish their collective rights as peoples and stated that if the governments were so committed to the human rights of indigenous peoples then they would leave these two words out of the first article.  new zealand, norway, finland, switzerland, france, the usa and uk were in favor of the proposal.  chile and guatamala were against this proposal.  the usa stated that they can NOT have rights that flow to peoples as this is contrary to their constitution, and such rights as autonomy and self-determination are not human rights per se (YES that *ahem* woman, actually said that!!!!!!).  they would like to re-word the whole article and indigenous individuals and indigenous peoples must be separated if the usa is to find it acceptable.  the uk welcomed america's comments (hmmmm, anyone surprised? woof woof, cuddle cuddle) and said that rights have different natures, and thus there are individual rights and collective rights making it so that america's proposal would preserve the wider context of international law (um, don't think so, makes me wonder who got paid off at the british embassy....).  france said that they can not grant group rights as rights belong solely to individuals (this really did surprise me, again i wondered if there had been a financial exchange of some kind, i've heard it is quite common).  

 

guatamala then made a brilliant statement in which they called into question the inappropriateness of this entire discussion for amending this article and stated that the cultural and social values present in the nordic proposal run contrary to the cultural and social values of the indigenous peoples of the world.  for indigenous peoples, guatamala maintained that collective rights and collective rights only are key to their lives and communities and that america is only attempting to confuse the issue.  he said that cultural differences were very evident in the discussion and asked basically asked why no one was in support of indigenous peoples rights detailed the way that the indigenous themselves would like said rights to be presented.  raucous applause broke out from the back of the room where all of the indigenous delegates and observers were sitting (myself included, while glaring at that american government delegate who was within easy spitting distance....).  the chair vehemently agreed with guatamala and supported the statement that the ambassador made.  a bit more discussion ensued regarding why the addition of these two words would be prejudicial and several indigenous leaders discussed again the collective social consciousness versus the individualistic mode.  the meeting was closed for the day.  

 

i found the process quite captivating actually.  at the beginning i was feeling very bad about the whole thing, i almost cried when the usa made their first ridiculous proposal.  oh i was shaking so badly and really had to restrain myself from rushing over and bashing that woman over the head with her microphone.  it also drove me mad that the usa, uk, australia, and other pertinent governments who treat their indigenous horribly, would take off their headphones when indigenous leaders would speak!  i am completely serious, they don't even listen.  i would like to sneak in and put super glue inside the earphones so that they HAVE to listen!  on the fabulous side, there are incredible leaders here, incredible!  such eloquent speakers and so knowledgeable, many brilliant lawyers and activists.  oh i met some amazing folks today and have many more to meet yet!  i do believe that the chair is serious about getting articles adopted and it seemed as if consensus was being reached.  i am worried that the usa will buy off those against them in the next week before actual voting begins, but all i can do pray that these people will keep their integrity and do the right thing.  

 

until tomorrow, my prayers are with everyone and their families.  you all take care and i will be back tomorrow with a new account.  of course, any questions please feel free to ask.  not everyone knows about these procedures so just let me know....

 

again, tony, i can not thank you enough!  it is truly an honor to wear a badge with the black hills teton sioux treaty council on it.  i thank you to the stars and back, and just can't wait to see you again!  this is of course not to say that i am not looking forward to seeing the rest of you, of course i am.

 

this is wincincala signing off until the next installment.

 

toksa ake.

 

sezin

second report on the working group of the draft declaration, september 16, 2003

hello everyone!

 

i am back with the second report of the happenings today at the un and the current working group.  this one will be a bit more brief than yesterdays as there was much repetition, but i will make sure to cover all salient points.

 

article one of the draft declaration on the rights of indigenous peoples was still on the table for discussion and to refresh it states:

"Indigenous peoples have the right to the full and effective enjoyment of all human rights and fundamental freedoms recognized in the Charter of the United Nations, the Universal Declaration of Human Rights and international human rights law." 

sadly there did not appear to be any consensus on the amendments to this article which would add 'and individuals' after the first two words.  it was evident that indigenous people and organizations were wholeheartedly against this addition, but governments seemed to not see the problems with it and were calling for its inclusion (although they claimed to care about the perspectives of indigenous peoples).  the same discussion as yesterday continued about collective versus individual rights and how this relates to indigenous cultures. 

 

the next article up for discussion was article 2 which reads:

"Indigenous individuals and peoples are free and equal to all other individuals and peoples in dignity and rights, and have the right to be free from any kind of adverse discrimination, in particular that based on their indigenous origin or identity."

 

there was one proposal regarding the language of this article which would delete the word "adverse" from the text.  at first it seemed as though no governments had anything to say about this article (indicating some form of consensus) as they were silent for a long time.  then, of course, the american government delegate stated that this article is intrinsically linked to article 3 regarding self-determination and cannot be adopted until that issue is resolved.  therefore they find the article unacceptable without substantial changes.  several governments expressed their content at the article as is, and also found it would suffice to remove the word 'adverse.' but the usa basically obstructed a provisional adoption on article two until article 3 had been discussed.  basically, for those who don't know, self-determination of indigenous people is an issue that the usa government is wholly against as it would mean they would have to grant rights to the native people whose land they stole and pillaged (and continue to).  by saying that article 2 couldn't be adopted until after discussing article 3 was essentially blocking the adoption of both articles.  this was a very disheartening development and it hurts me to report it.  these seem to be typical tactics of the usa to railroad the declaration by making obtuse remarks and interfering in whatever way they can with the process of adoption.  on this note, the meeting was adjourned for lunch.

 

after lunch article 15 was brought up which reads: 

"Indigenous [individuals, particularly] children have the right to all levels and forms of education of the State.  All indigenous peoples also have this right and the right to establish and control their educational systems and institutions providing education in their own languages in a manner appropriate to their cultural methods of teaching and learning [which meet agreed educational standards]. *note, words in brackets are proposed amendments from new zealand*

 

Indigenous [individuals, particularly] children living outside their communities have the right to be provided access to education in their own culture and language.

 

States shall take effective measures to provide appropriate resources for these purposes."

 

norway only supported the addition of 'individuals, particularly' as they felt it broadened the scope of education for everyone, as many may not have access until later on in life.  canada supported all amendments.  bolivia did not see what the proposals would contribute to the enrichment of the article and support it as is.  a few indigenouorganizationsns asked new zealand to clarify their objectives in proposing thiamendeded language.  different interventions recalled the discussion on collective versus individual rights and maintained that the term 'individual' illustrates the cultural differences between indigenous and non-indigenous cultures.  furthermore indigenous delegates noted that by using the term 'individual' the rights provided by this article would be diluted.  the international indian treaty council kindly asked the governments to try and view these rights as indigenous people see them, vis a vis guatemala's inspired statement yesterday.  new zealand responded that the proposal is to strengthen and not limit rights of education for all indigenous peoples, and furtheamendeded their proposal to read 'indigenous peoples, particularly children.guatemalala said that this article is to promote the rights specifically of children and the proposal has served the effect of polarizing the working group.  one asian indigenous organization as well as a woman representing the lakota nation gave their support of the addition of 'indigenous peoples, particularly children' as they felt it served to enrich the article as a whole (much to the vocal dismay of many indigenous organizations and people).  

 

the discussion of this aspect of the new zealand proposal was closed and discussion began on the second part of the proposal which added the words "which meet agreed educational standards."  this was a kicker of a discussion.  indigenous organizations noted how problematic this addition was as it forces indigenous schools to obey standards set by the state, which may not include bilingualbi-culturalal and other forms of education that would be appropriate for the well rounded education of an indigenous child.  one indigenous organization stated that if these so-called standards would be set in cooperation with indigenous communities then the proposeamendmentnt is not so problematic, but they further noted that the point of this article is to allow indigenous communities to create their own educational systems.  the chair stated that this aspect of the proposal did not subsume the rights of indigenous communities to create educational systems to the will of the state, but rather the educational systems would have to comply with international law.  new zealand added that thiamendmentnt is to ensure that schools will meet certain standards and quality in terms olicensingng said institutions (hmmmm, don't have to be a brain surgeon to see where this is going....).  china, thankfully, stated that in that regard, governments and states may establish control of thlicensingng procedures for educational institutions and thus could prevent the full creation of an indigenous form of education.  they were against thiamendmentnt as they felt it would relinquish the control of the indigenous to create their own schools.  

 

an indigenous organization asked new zealand to clarify what they mean by 'standards,' to which the new zealand delegate, once he began trying to clarify their proposal, that he was quite confused himself about what was meant by the term 'standards.' (yes, he actually said that.)  the indigenous delegate underlined the fact that even the proposal-maker is confused and thus attests to the notion that the statement is highly problematic.  they further noted that thamendmentnt only muddies the water of a clear statement on the rights of indigenous children to an indigenous-based education.  norway noted that they did not understand why such a debate was going on about a simple article. guatemalala asked new zealand to withdraw this portion as untiinter-culturalal standards are set for education, there risks further marginalization and exclusion of indigenous peoples from this standard setting process.  a delegate of the navajo nation stated that in the usa the standards of education involve assimilation and erasure of the navajo and other indian cultures, and thus existing standards in the usa would not be appropriate.  there were many speakers reiterating points on either side of the argument, and thus the chair closed the debate on article 15 until next week, the extensive list of speakers would have an opportunity then to voice their opinions.

 

article 16 was then brought up for debate:

"Indigenous peoples have the right to have the dignity and diversity of their cultures, traditions, histories and aspirations appropriately reflected in all forms of education and public information.

 

States shall take effective measures, in consultation with the indigenous peoples concerned, to eliminate prejudice and discrimination and to promote tolerance, understanding and good relations among indigenous peoples and all segments of society."

 

things really began to heat up as the proposals for amendments to this article had not been distributed and there was confusion about where these documents were to be found.  apparently they were contained in last year's report of the working group and thus many delegates left the room to obtain copies.  as governments did not appear to want to take the floor on this article,  different indigenous orgs gave statements in support of this article and gave examples of how in their community educational systems, indigenous people had been brutalized by the rhetoric of the state which painted them to be monsters and evil, so on.  these misconceptions that had been promoted by states was the main reason why access to an education free of lies and propaganda needed to be protected in an article such as this.  

 

still no governments wanted to take the floor and again we all thought that the article would be provisionally adopted.  then, oh boy, france took the floor and all hell broke loose.  they had the nerve to state that this article details rights that are not human rights per se, and thus they are unable to accept the article in any way, shape or form as it stands.  (um, then why didn't they say anything sooner if they had SUCH a HUGE problem with this?!)  the uk went back to interventions they had made yesterday which had detailed this new and oh so progressive idea of Human Rights and Other Rights.  this article falls into the category of Other Rights as the rights flow from a different source of rights than human rights (whatever that means.  from what i see the article is about cultural, social and civil rights, all coded as basic human rights in the united nations.  okay addled-brain british woman, you are making SO much sense...), and thus the uk can not go ahead with this article without major reworking.  for the uk, there is this same problem of Other Rights in many other articles of the draft declaration (so we all have THAT to look forward to as well).  guatemala asked the uk to clarify what would determine human rights in the uk, but they did not respond.  

 

ah, and then our favorite delegate ever from the usa took the floor and expressed their wholehearted support of the rights of indigenous peoplesacrosss the board.  BUT ahah, you knew it was coming!) the statements in the article should not have to be rights granted to educational systems and thus they oppose this article.  (so in essence, freedom from misinformation, propaganda, lies, watered down historical lies and the like have the right to remain in the educational system.) (can you imagine!!!! i just was flabbergasted, floored to tears almost).  and of course the usa is in full support of france, canada and the uk.  

 

an indigenous delegate from india gave a technical definition of human rights vis a vis the ilo and the un, and asked france if they agreed with said definition, in which case their comments became a moot point.  france stated that the article does not detail issues that are rights, but rather are objectives. (so again, it is not a right to have an education free of lies, that is only a pretty fluffy cloud of an ideal.)  australia agreed with the usa et al.  brasil called for the adoption of the original text sans all amendments.  finally (well, technically they weren't the final speaker but i will take a liberty here as i would like to close this report with it), the intl indian treaty council made an eloquent statement noting how the usa had overreached with this discussion of fundamental human rights definitions.  they pointed out that according to the special rapporteur on education, education must be accessible meaning, it must reflect truth and reality.  if it does not reflect these things, when truth is eliminated from education, then it becomes inaccessible and thus a violation of basic human rights.  curriculum must be appropriate, and in terms of the rampant misconceptions about indigenous cultures within educational systems, this article is very necessary in order to afford indigenous peoples with schooling that reflects the truths of their own cultures.  the meeting was closed for the day.

 

i am really trying to stay positive about the process going on here but i am getting more and more worried about the next stunts these evildoer nations will pull.  as this is my first year at the working group i am beginning to figure out how things work in the meetings and know that things will only get more tense.  supposedly these articles that have been discussed are the 'easy' and non-controversial articles!  aaah, what will happen when the 'hard' and controversial articles come up!?  i still feel that there is quite a bit of support from many governments to adopt the declaration as it is, and there does seem to be a sense of the sneaky attacks that the usa and company are making on the adoption of the declaration.  i still feel that there is a really good chance that many articles will be adopted in this working group and i am trying to not lose hope, although every time the usa speaks i feel this awful sinking sensation in my soul.  i will resist!  they will not bring me down with their sinking ship!  my prayers are with everyone and i hope you will all say prayers also for a successful completion of this meeting.  everyone take care and smile!

 

this is wincincala signing off until tomorrow.

 

toksa ake.

 

Sezin

Third report on the working group of the draft declaration, september 17, 2003

hello friends,

 

i hope everyone is well and happy as can be.  i am afraid that this report will be as brief as i can make it as my brain is this close (         ) to simply shutting down.  i will cover everything of importance and summarize the rest.  as i have said, if you don't want to continue getting these reports just let me know. and of course forward them at will!  you have my informed consent to do so :) 

 

i apologize, but i wasn't able to attend the morning session as i had a doctor's appointment (don't worry, i'm fine! well, exept for my overloaded brain) but i heard from a friend who is also reporting on the meetings that no consensus was reached and the same Obstructor Governments were back again hard at work blocking every article up for discussion.  to refresh these Obstructors they include the usa, canada, uk, france, etc.  

 

the following articles were up for discussion and the proposed amendments are in brackets.

 

article 16: (this is the one the usa, uk and france think should not be considered rights, the whole Human Rights and Other Rights spin doctoring.)

"Indigenous peoples have the right to have the dignity and diversity of their cultures, traditions, histories and aspirations appropriately reflected in all forms of education and public information. 

States shall take effective measures, in consultation with the indigenous peoples concerned, to eliminate prejudice and discrimination and to promote tolerance, understanding and good relations among indigenous peoples and all segments of society. "

article 17:

"Indigenous peoples have the right to establish their own media in their own languages. They also have the right to equal access [on the same basis instead of equal access] to all forms of non-indigenous media. 

States shall [or should] take effective measures to ensure that State-owned media duly reflect indigenous cultural diversity. "

article 18:

"Indigenous peoples have the right to [instead of have the right to, change to shall] enjoy fully all rights established under [applicable] international labour law and national labour legislation [replace legislation with law]. [States shall take immediate and effective measures to ensure that indigenous children are protected from the worst forms of child labour.] 

Indigenous individuals have the right not to be subjected to any discriminatory conditions of labour, employment or salary." 

as seems to be quite usual in the working group, most indigenous organizations and nations are against any changes to the original texts of the draft declaration, but many governments want this text added.  i don't want to generalize as there are some cases when indigenous groups feel the amendments enrich the text, but it seems to be not so common.  i know this is a very sparse explanation of this morning's discussion but apparently it was quite repetitive and much of yesterday's debate on a fair and truthful education continued.  i can get more details on this if people so wish, i feel bad that i wasn't there for the whole day.

after lunch, article 18 was closed with no consensus reached and article 44 was opened up.  article 44 states: 

"Nothing in this Declaration may be construed as diminishing or extinguishing existing or future rights indigenous peoples [and individuals] may have or acquire. "

'existing or future' rights has been replaced with 'rights indigenous people have now or may acquire in the future' which is the wording in the spanish translation of the declaration.  basically, the usa wanted to add the dreaded 'and individuals' after 'indigenous peoples' and they found this proposal problematic as they did not understand what 'future rights' would entail as well as 'existing.'  again, the usa has a problem with affording rights to peoples and will not find this article (or any other article) acceptable without this concession.  the intl indian treaty council pointed out that article 43 specifically deals with the rights of individuals and is clearly stated, and reminded the usa that this is one of the two articles that has already been adopted.  so there was yet another discussion about collective versus individual rights and cultural differences between those supporting the usa and indigenous peoples.  how this was explained to me is that the addition of 'individuals' in many of these articles pretty much nulls and voids the rights of indigenous peoples.  for example, land rights.  if an individual owns a piece of land but originally it was indigenous territory, then an addition like 'and individuals' could be interpreted to protect the individual living on stolen land.  any lawyers in this list will know much better than me the ramifications of this amendment.

discussion moved to article 10 which is:

"Indigenous peoples shall not be forcibly removed from their lands or territories. No relocation shall take place without the free and informed consent of the indigenous peoples concerned and after agreement on just and fair compensation and, where possible, with the option of return. "

ha, you can imagine how this began to go i'm sure.  australia made a proposal which reads as follows:

"No arbitrary removal or relocation of indigenous peoples shall take place.  Forced removal or relocation shall only take place in accordance with the principles of due process and just compensation, and, where possible, with the option of return."

if i didn't have the mother of all migraines coming on i would have a whole lot of outrage.  the intl indian treaty council stated that the committee on the elimination of discrimination (CERD) has criticized australia's own land removal projects, and further noted that INFORMED CONSENT is a requirement of international law. canada wholeheartedly granted support to australia.  the saami council was against the proposal and noted how it opened the door to the removal of indigenous peoples from their lands against their will.  guatemala and mexico agreed with the saami council and intl indian treaty council.  capaj mentioned the spiritual connection that indigenous peoples have with their land and stated that no removal of indigenous groups should ever be acceptable.  australia had stated that the desire for this amendment sourced from worry of a medical emergency in which people would have to be moved quickly.  a gentleman from an american indian law group noted that this issue of medical emergencies is included in article 4 on the covenant for civil and political rights, and suggested that language be taken from that article if this is the true intention of australia.  [australia did not respond, surprised much?].  both devashien roy of the chakma people, the mesquito (sp?) people of nicaragua, the inuit circumpolar conference, the mapuche people, and leilani trask of the permanent forum noted the discrepancies that arise from the term 'due process' which is in fact not a globally recognized concept.  ms. trask noted that the term 'informed consent,' on the other hand, is globally recognized in various documents on international standards and international law.  new zealand and brasil both supported the article as it stood.  the assembly of first nations of canada asked for the text to be adopted as is, and if so desired then australia could propose a new article on this issue of emergencies.  the chair stated that the only positive thing to come from the discussion was how to deal with relocation in the event of a medical emergency, and furthermore, no one but canada supported this proposal.  the usa immediately took the floor in support of australia and further noted that text from the geneva convention should also be added in regards to emergencies.  finland noted their support of the content and spirit of the article as it stands. the discussion on article 10 was closed and article 13 was tabled.

"Indigenous peoples have the right to manifest, practise, develop and teach their spiritual and religious traditions, customs and ceremonies; the right to maintain, protect, and have [reasonable] access in privacy to their religious and cultural sites; the right to the use and control of [their] ceremonial objects; and the right to the repatriation of human remains. 

States shall take effective measures, in conjunction with the indigenous peoples concerned, to ensure that indigenous sacred places, including burial sites, be preserved, respected and protected."

for many minutes the chair kept asking if anyone wanted to begin discussion and not a single government said a word.  the intl indian treaty council reminded the chair that he had said if there were no comments to be made on an article then it could be adopted.   he said that was not really what he said (though it was) and then the new zealand delegate took the floor with the two above amendments.  new zealand's concern was that some sacred lands are privately owned (!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!) and thus the addition of 'reasonable access' could better take this into account.  the inuit circumpolar conference stated the desire ofindigenouss people for the repatriation of sacred lands that have become privately owned.  the intl indian treaty council noted that in CERD recommendation 23, paragraph 5 it recommends taking steps to return sacred lands and also said that international law is in support of repatriation of stolen sacred sites and land.  finland fully supported the proposal of the inuit and the treaty council.  capaj said that 'reasonable' was just not good enough access.  norway was okay with the amendments.  indigenous world association also stated that 'reasonable access' is not appropriate as the 'occupiers and encroachers' of the land must repatriate it, their occupation of the lands was wholly inappropriate.  new zealand pointed out that the article is about access, not land or resources which are covered in other articles.  the new zealand delegation is concerned about access and how it relates to privacy, they further noted that repatriation was totally impossible as the property is now privately owned (very similar to this issue of collective and individual rights, no?).  the new zealand government was the last to speak and the chair noted that tomorrow we begin discussion on the issue of self-determination.

okay, my head is about to explode and i kind of need it for tomorrow so i will go now.  sorry this report is more dry and less descriptive as the others, but i am sure i will be back in full form tomorrow.  as i like to end these on a positive note and there was not so much positive from the meeting today, i will say that today was a very good day for the ngo i am trying to start, funding for indigenous leaders and activists (FILA).  i received buckets and buckets of support from many wonderful and amazing people, as well as the full support of two similar organizations here in switzerland!  one of the two organizations is doCip and we are officially collaborators now!  yay!  and i am only about halfway done on my list of people to talk to so there will be more fun with that tomorrow.  i easily have the support of more than 35 indigenous organizations and/or nations!  woo hoo!  don't lose hope, there will be funding for all of you amazing indigenous leaders!  hope everyone is doing well.  my prayers are with all of you.

this is head-aching wincincala saying chau chau until tomorrow.

toksa ake.

sezin

4th report on the working group of the draft declaration, september 18, 2003

hello friends,

 

i hope everyone is doing marvelously! i am back again with another report on the goings-on in room 17 during the draft declaration working group.  it seems my reports will continue to truncate as the discussions continue as there is much repitition in the proceedings in terms of arguments and the like.  as usual, forward at will and thanks for reading!

 

this morning the discussion resumed on article 13:

"Indigenous peoples have the right to manifest, practise, develop and teach their spiritual and religious traditions, customs and ceremonies; the right to maintain, protect, and have [reasonable] access in privacy to their religious and cultural sites; the right to the use and control of [their] ceremonial objects; and the right to the repatriation of human remains. 

States shall take effective measures, in conjunction with the indigenous peoples concerned, to ensure that indigenous sacred places, including burial sites, be preserved, respected and protected." 

so just to refresh, the new zealand delegation had put forth the above additions to the text which again were being discussed in this morning's meetings.  many of the same points continued to be made in an effort to educate the various Obstructor governments on the meaning of this article to indigenous peoples, namely that indigenous spirituality is intrinsically linked to their lands and the idea of ownership is not entirely clear.  the asian organization johar noted that they were fine with the article as is, but wanted to point out that after consideration, the addition of 'their' had taken on a more sinister meaning as it could imply protection for people who possess indigenous ceremonial items but are not of the indigenous culture.  the intl indian treaty council supported this statement by johar and also noted that the addition may not be for grammatical or clarification, but rather to protect current ownership of said articles.  guatamala and venezuela both supported leaving the article as it is and adopting it as such.  the chair asked if any indigenous delegates wanted to include the word 'reasonable' and none did.  he asked the governments the same question and several supported new zealand's proposal, thus the chair asked that those against the proposal work to gain some sort of consensus with those on the other side.

the chair then moved the discussion to article 14 which states:

"Indigenous peoples have the right to revitalize, use, develop and transmit to future generations their histories, languages, oral traditions, philosophies, writing systems and literatures, and to designate and retain their own names for communities, places and persons. 

States shall [or should] take effective [or reasonable] measures, [delete whenever any right of indigenous peoples may be threatened], to ensure this right is [actively] protected and also to ensure that they can understand and be understood in political, legal and administrative proceedings, where necessary through the provision of interpretation or by other appropriate means."

once again, when the chair asked for comments on the article as it was, no one spoke for a very long time.  i mean several minutes.  finally, new zealand made the above additions, deletions and word changes in a proposal that was supported by the uk.  indigenous delegates (the saami council, capaj, tupaj amaru, a maori delegate, and a south american indigenous delegate) began voicing their concerns about the amendments and supported the text as it was originally created as you can clearly see the subtle watering down of the rights of indigenous peoples by the proposed changes.  again, the uk gave their spiel about providing for the rights of individuals and their Human Rights and Other Rights discourse, which has now been termed Human Rights and Universal Rights.  hmmmm.  i can't quite figure it out myself.  there also ensued a huge debate of this issue of translation as apparently the text in the spanish version of the draft declaration is markedly different than the english version.  this discussion went on for a very long time and nothing really was resolved from it.  mililani trask of the permanent forum returned to the new zealand proposal and gave examples of how indigenous rights had been trampled due to the language of the state versus the indigenous language and very basic inability for the indigenous people to participate in legal proceedings.  there were more comments regarding consistency of language translations with the draft declaration.  then france supported the uk's distinction between Universal Rights and Human Rights (although this was never really made clear to anybody what exactly they mean....).  

so in a show of good faith and flexibility, new zealand withdrew the proposal as all of the indigenous delegates had asked.  THEN, the usa (surprised, anyone?) REINTRODUCED the text proposals by new zealand as their own.  hah hah.  she is really not trying to make any friends, is she?  the usa also expressed alignment with france's statement.  bolivia, china, and guatemala all asked for the article to be adopted as is, and an alaskan delegate from the indigenous world assoc noted that all rights expressed in the original article are already granted under various treaty bodies of the united nations.  australia expressed their support of the new american proposal.

mr. ole-henrik magga who is a member of the saami council as well as the chairperson of the permanent forum on indigenous peoples took the floor and gave a brief statement.  he made an urgent appeal for the adoption of the draft declaration and stated that even though the draft declaration is not legally binding, 'it is a guiding light on a path with many shadows.'  he also noted that it has been 80 years since the haudenosaunee chief came to the leage of nations to discuss the situation in his home and started the whole movement of human rights for indigenous peoples.  he closed by saying, 'may the good spirits of our foremothers and forefathers guide you all.'  *on a personal note, he agreed two days ago to support my ngo, and was very excited about the project. yay!* 

 the meeting was closed for lunch.

when we returned to room 17 the discussion on self-determination began.  there are two proposals on the table for this topic.  there is the nordic proposal which is comprised of several parts.  it is fairly technical so i will just go thru the proposal as we discuss it, okay?  one of the proposals is a cluster of articles relating to self-determination that the nordic countries would like to see reorganized in the draft declaration and all put in somewhat of the same place.  these articles are 3, 4, 19, 20, 21, 23, 30, 33, and 36 to be read in context with ammended pre-ambular paragraph 15.  you can find the entire draft declaration at the website www.ohchr.org, and just do a search for the draft declaration on indigenous peoples.  the above cluster of articles had been up for debate and the nordic countries wanted to remove article 36, but after a long discussion they acceeded to keep it in the cluster.  

okay, now this part was so highly technical in terms of the discussion that i will do my best to summarize the major points as i understood them.  the nordic proposal preambular paragraph 15 (pp15) would have it state:

"Bearing in mind that nothing in this Declaration may be used to deny any peoples their right of self-determination, [and further emphasising that nothing in this Declaration shall be construed as authorizing or encouraging any action which would dismember or impair, totally or in part, the territorial integrity or political unity of sovereign and independent States conducting themselves in compliance with the principle of equal rights and self-determination of peoples, and thus possessed of a government representing the peoples belonging to the territory without distinction of any kind.] "

now, on first glance it may not seem like a big deal.  but what the amendment is saying is that the draft declaration can not be used to repatriate indigenous lands or basically do anything that would disturb the so-called 'territorial integrity' of any state.  thus, the issue of self-determination becomes a moot point as indigenous peoples would not have the right vis a vis the declaration to declare themselves an independent nation from whatever state they may exist within.

 the american indian law alliance (aila) had a few proposals for pp 14 and 15 which go:.  

"Acknowledging that the Charter of the United Nations, the International Covenant on Economic, Social and Cultural Rights and the International Covenant on Civil and Political Rights affirm the fundamental importance of the right of self-determination of all peoples, by virtue of which they freely determine their political status and freely pursue their economic, social and cultural development [and that this right applies equally to indigenous peoples], 

Bearing in mind that nothing in this Declaration may be used to deny any peoples their right of self-determination [excersised in conformity with principles of international law],"

a delegate of the grand council of the cree gave a statement detailing the varied problems with the nordic proposal as it invokes this idea of 'territorial integrity of the state' that ultimately would negatively impact the rights of indigenous peoples in that states could decide to not repatriate lands and be protected under the declaration.  the cree delegate detailed the aila proposal and stated that it would offer a broader protection of indigenous peoples under existing international law and standards which does not support 'territorial integrity' as a right that supersedes other rights.  again, it was a highly technical discussion but this was the gist that i got from it.

china and guatemala were examples of two governments in support of the original text.  canada took the floor and stated their committment to the self-determination of indigenous peoples, BUT the nordic proposal is valid and needs much more discussion.  so this discussion of 'territorial integrity' and legal ramifications continued for a very long time and some highly technical legalese was invoked both for the nordic proposal and also against it.  there did seem to be a few indigenous orgs that supported the nordic proposal, although a few that had originally supported it decided that the aila proposal was better and essentially switched sides.  mililani trask (who was one of the ex-supporters of the nordic proposal) made the very good point that this issue of 'territorial integrity' is not so much an issue for the nordic countries, but in terms of the usa, australia and others it is a huge issue.  mililani further noted that the language of the nordic proposal had come from the vienna declaration but it has been significantly altered, deletions have been made, and language moved around, which changes the spirit in many ways.  mililani made a proposal to find a way to harmonize all of the various proposals.  the inuit circumpolar conference also said that last year they welcomed the nordic proposal, but have significant doubts about it now.  they would rather have the text as it is, and elaborated on mililani's idea of harmonizing by suggesting a group of indigenous delegates meeting with government delegates to work out how to 'bridge the gap between both,' as norway had stated.  new zealand was the last to speak and they basically outlined all of the fears of states in adopting the preambular article as it is, the main one being that self-determination may allow for the disintegration of 'territorial integrity.'  (isn't that the point for indigenous peoples?  at least he admitted it.)

so, again, nothing decided, nothing changed.  more proposals on the table for discussion, the Obstructors still hard at work with their mission from the devil.  hmmmm.  on the good side of today's meetings, i managed to garner even MORE support for my ngo and talked with some incredible people.  just incredible.  i feel so blessed to be able to attend these meetings and be in contact with such magic.  i feel very energized by all the people who are excited about my work and i have been getting some excellent suggestions from different indigenous people on how to organize my ngo, and these consultations will make such a difference in the future of the ngo.  my hopes and prayers are with you.    

until tomorrow, this is wincincala saying au revoir.

toksa ake.

sezin

5th report on the working group of the draft declaration, september 21, 2003

 hello my relations,

 

i'm sorry that i didn't send this out on friday but i figured most of you wouldn't read it until monday anyway so i just took it easy until now.  i have had a fabulous weekend!  we went to a powwow here in switzerland over the weekend, and although it was not a real powwow (from what i was told), i ended up meeting some fabulous people and had some very strange and beautiful things happen.  i even got to meet jim boyd!!!!!  wow, it was great!  and his show was amazing.  what a man.  so, i come back to the working group with a renewed sense of purpose and faith that what we are all doing will make things better at some point in the future.  patience, i am trying to master patience.

 

this really will be a brief report as the discussion gets more and more circular as the meeting progresses.  on friday morning, the meeting was still discussing preambular paragraph 15 (pp15) and the same arguments came up.  south american indigenous peoples, the saami council, indigenous world association, the navajo nation, johar, the crimean tartars, the maori, among others all discussed problems with the nordic proposal and expressed their desire to leave the text as it stands.  a few people did support the aila proposal, and there were two indigenous orgs that did in fact support the nordic proposal (again, much to the vocal dismay of other indigenous peoples.)  as the morning meeting was left, there were four proposals on the table for pp15, one from the nordic countries, one from guatamala, one from tupaj amaru and one from aila.  the guatemala proposal had not been circulated in writing yet, so i am not sure what will happen with that. 

 

the afternoon session moved on to article 31 which states:

"Indigenous peoples, as a specific form of exercising their right to self-determination, have the right to autonomy or self-government in matters relating to their internal and local affairs, [delete including culture, religion, education, information, media, health, housing, employment, social welfare, economic activities, land and resources management, environment and entry by non-members, as well as ways and means for financing these autonomous functions.] "

 the inuit circumpolar conference, aila, assembly of first nations, saami council, tupaj amaru, the mesquito peoples, the chakma people, the maori, johar, raipon, the intl indian treaty council, and mililani trask all discussed the importance of adopting the article as is.  people felt that to remove specific rights would be to diminish the power of the document, and also they noted that many of these are rights that indigenous communities are in fact denied, although all governments could claim that they are provided for in national legislation.  although the assembly of first nations and the indigenous world association had specific points such as land and environment that they said must be included, they could let go of all the other points in the text proposed to be deleted.  

a few truly notable statements in this discussion were from australia who flat out stated that they do not support the right of indigenous peoples to have their own legal system and control of their own resources.  australia further noted that indigenous peoples must consult with the government on any local decisions, and they have an alternate text to propose for the ENTIRE article.  wow.  the colonial consciousness lives on.  the intl indian treaty council pointed out that australia had been in breach of many human rights during their last stay in front of the human rights committee.  the uk agreed with australia.

the usa took the floor to discuss how articles 3 and 31 should be merged, but that they had a further amendment which would be given in writing.  they proposed the language of 'internal self-determination' which would be determined by the state government how far reaching a reality it could become.  the usa only supports self-determination if territorial integrity of the state is taken into account.  furthermore, they educated all of the indigenous peoples and others that self-determination is not a concrete concept with a solid definition, rather it is an idea that is still evolving.  on this basis, the usa will not be able to support any existing articles on self-determination unless all of their language amendments are included.  they also wanted to express their outrage that their proposal was considered discriminatory after last year's working group.

a new proposal is on the table now to add either 'inter alia,' or 'but not limited to' in place of the word 'including.'  the chair asked the sponsors to consult in order to harmonize all the proposals.

article 30 was then taken up for discussion:

"Indigenous peoples have the right to determine and develop priorities and strategies for the development or use of their lands, territories and other resources,[ including the right to require that States obtain their free and informed consent prior to the approval of any project affecting their lands, territories and other resources, particularly in connection with the development, utilization or exploitation of mineral, water or other resources. Pursuant to agreement with the indigenous peoples concerned, just and fair compensation shall be provided for any such activities and measures taken to mitigate adverse environmental, economic, social, cultural or spiritual impact. ]"

the nordic proposal would like to move the text in brackets into the section of the declaration on land rights.  devasish, of the chakma people, said that it was fine for the text to be moved, his only concern was that material would be lost in the transmission.  canada said that they would not discuss this article until the land rights section came up, and it was not possible to discuss the article as it is.  the debate was then postponed by the chair to be discussed when the topic of lands and territories arises.  

 

so that was that.  this upcoming week is the last week of the discussions and it seems as though nothing will happen.  this idea of consensus means that no government can disagree with the text, really, not one government.  if there is dissention then it can cause troubles at the commission on human rights when the draft documents comes up for adoption.  ayoh.  i don't even know how this will all resolve, but i do know that there is extensive lobbying going on behind the scenes.  i renew my call for prayers from everyone for this process, that a few more articles will be adopted, that there will be some progress with the Obstructor governments, that something good happens.  i am thinking of everyone and hoping that you are all well.  have a beautiful monday and a great week.

 

until tomorrow, this is wincincala sending big hugs and prayers for your well-being.

 

toksa ake,

 

sezin 
 

 

 

Reports on the Working Group on the Draft Declaration
Session 10

September 13, 2004 – Septemer 24, 2004

Date: Mon, 13 Sep 2004 13:40:58 -0700 (PDT) 
From: Sezin Rajandran <sezin_rajandran@yahoo.com> 
Subject: First report on the Working Group on the Draft Declaration  
Greetings,

 

As you all know, the 10th WGDD opened today in Geneva and as last year, I will be writing reports summarizing the main events and discussion points of each day's sessions.  Please feel free to forward this report and if anyone would like to be removed from the list do let me know. 

 

The opening session of the WGDD began today around 1130 (as opposed to the theoretical start time of 10AM).  The morning proved to be quite disappointing as there was not much substantive discussion as well as the fact that there were massive problems for most delegates to receive their badges.  People who had received their letters of accreditation months ago had to wait hours for their name to somewhat miraculously appear in the badge system and so much time was wasted this morning in this regard.  But, this was not only limited to problems with indigenous delegates and even the Chairperson himself, Mr. Chavez, was not on the list of accredited individuals!  They even wouldn't let the drum be brought inside and Julian Burger had to write a report about why the drum was important for a honoring ceremony that would be held during the WGDD so that the security would allow the drum into the UN!

 

Once discussions began, it was New Zealand on behalf of Finland, Iceland, Norway, Sweden and Switzerland, who presented the Nordic proposal in regards to the Draft Declaration text.  They gave their usual spiel about their commitment to the rights of indigenous peoples and how they feel that these ammendments will in fact strengthen the text.  Notably, they stated that the Sub-Commission text as it stands is unacceptable and they stated that for those delegations with no-change positions, there will end up being no Declaration outlineing the rights of indigenous peoples.  A few key issues in their ammended text includes: 1) the DD must be compatible with democratic legislation, 2) self-determination does not include anything that may threaten territorial integrity and state sovreignty, 3) articles that relate to lands and resources are too wordy in the rights that they outline, 4) the words 'their lands' are too problematic in terms of indigenous peoples rights, 5) that redress is a more appropriate concept than restoring lands or compensation for lost lands, 6) if collective rights are provided for then the inclusion of individual rights must also be mentioned, 7) 3rd party rights in the form of access to sacred sites that may be privately owned must also be addressed in the DD, to mention the salent few.  Mr. Chavez opened the floor for general debate, and the notable comments came from the Latin American Group who stated that they are in favor of (for the most part) sticking closer to the original sub-Commission text.  Ron Lameman, on behalf of the IITC and the Treaty 6 Confederacy noted that the sub-Commission text already contains the very minimum standards of rights for indigenous peoples and that it is inappropriate for governments such as New Zealand et al to be making proposals such as this.  

 

The afternoon session was was opened by a beautiful prayer from a Cree Elder.  The 3 hours were much more productive (and lively) and Mr. Chavez presented a work plan for the week which very quickly got underway.  Mr. Chavez reminded the WGDD that the Nordic Proposal was on the table.  He brought forward the proposal of the Indigenous Caucus to provisionally adopt articles that have no changes in comparison of the Nordic Proposal to the original text, of which include PPs 1-5, 7-9, 12, 14, 16-18 and OPs 8, 10,14,19,40,42,44.  He noted a third thread of work which included the cluster presented by the Nordic countries at the end of the 9th WGDD of articles 16,18,33, and 45.  The fourth thread of work will include discussion of the following articles that either are problematic or have never been discussed in the WG to date, PPs 6, 10, 11, 13, 19 and OPs 22, 32, 34, 35, 37-42.  There is some overlap in the articles, but in any case a heavy load of work he would like to accomplish in this first week.  

 

Before beginning the substantive work, Chavez informed the WGDD that in the discussions, he wanted only to hear if there were new proposals, objections and reservations, he did not want to hear declarations and explanations of why someone is in agreement or not with another party's perspective.  IITC asked the Chair if it would be possible to provisionally adopt the articles as a group, and he responded with a 'no' saying that they must go article by article to determine consensus.  The WG began by discussing the no-change provisions within the PPs.

 

PP1: Affirming that indigenous peoples are equal in dignity and rights to all other peoples, while recognizing the right of all peoples to be different, to consider themselves different, and to be respected as such,
*The UK noted that the term 'peoples' should be changed to either 'people' or 'individuals.' they also found it problematic the terminology of the right to be different and stated that it should be reworded in the language of non-discrimination.

*The USA said that they could not discuss this PP until OP 2 was discussed.

*France expressed reservations about this PP also.

*The ICC and AILA both asked that the Chairman's report reflect only 3 governments who are opposed to the current wording, plus the ICC asked both the UK and USA to substantiate their problems with the article in legal terms.

*Willie Littlechild brought up the issue of consensus as there is only a very small group who have reservations and asked the Chair why consensus was not reached.  The Chair noted that consensus means there are no objections, and there were objections.

*IITC noted that last year in the Chairman's report there was no government who had a problem with the term 'peoples' and wanted to point out that certain governments appeared to be backtracking.

 
PP2: Affirming also that all peoples contribute to the diversity and richness of civilizations and cultures, which constitute the common heritage of humankind,
*No discussion, meaning no opposition and no additional ammendments to be made to original text.

 
PP3: Affirming further that all doctrines, policies and practices based on or advocating superiority of peoples or individuals on the basis of national origin, racial, religious, ethnic or cultural differences are racist, scientifically false, legally invalid, morally condemnable and socially unjust,
*Also no discussion.  A Maori delegate asked the Chair whether no discussion meant that the WGDD could go directly to provisional adoption, and the Chair said he wanted to discuss first and then provisionally adopt later.

 
PP4: Reaffirming also that indigenous peoples, in the exercise of their rights, should be free from discrimination of any kind,
*UK proposal to delete 'in the exercise of their rights.'

*Willie noted that this deletion will water down rights.

 
PP5: Concerned that indigenous peoples have been deprived of their human rights and fundamental freedoms, resulting, inter alia, in their colonization and dispossession of their lands, territories and resources, thus preventing them from exercising, in particular, their right to development in accordance with their own needs and interests,
*Canada would like to cut 'their right to development in accordance with their own needs and interests'

*Japan would like to cut the term 'territories'

*UK again would like it to be 'people' or 'individuals' instead of 'indigenous peoples.'

*USA stated that the right to development is not a right and agreed with Canada.

 
PP7: Welcoming the fact that indigenous peoples are organizing themselves for political, economic, social and cultural enhancement and in order to bring an end to all forms of discrimination and oppression wherever they occur,
*No discussion

 
PP8: Convinced that control by indigenous peoples over developments affecting them and their lands, territories and resources will enable them to maintain and strengthen their institutions, cultures and traditions, and to promote their development in accordance with their aspirations and needs,
*Canada did not object but find the language of 'lands, territories and resources' problematic and related to issues that emerge from Article 30.

*Australia would like to change the first part to 'increased control'

*Argentina would prefer it to read 'lands or territories', to which Chavez noted that the whole Declaration would have to be changed to make this consistent, if the Argentina proposal was taken.

 
PP9: Recognizing also that respect for indigenous knowledge, cultures and traditional practices contributes to sustainable and equitable development and proper management of the environment,
*No discussion ensued

 
PP12: Recognizing also that indigenous peoples have the right freely to determine their relationships with States in a spirit of coexistence, mutual benefit and full respect,
*Japan noted again that they have reservations of any articles related to self-determination.
*UK propose to change 'have the right freely to' into 'are free to' or 'shall be free to.'

*The USA noted reservations on this as for them, the only people considered indigenous by the government of the USA are the federally recognized tribes, and thus only these federally recognized tribes can determine how they will interact with the government.  It is too loose a resolution and they find it problematic.

 
PP14: Acknowledging that the Charter of the United Nations, the International Covenant on Economic, Social and Cultural Rights and the International Covenant on Civil and Political Rights affirm the fundamental importance of the right of self-determination of all peoples, by virtue of which they freely determine their political status and freely pursue their economic, social and cultural development,
*Canada would like to delete 'the fundamental importance of'

*Japan has reservations due to self-determination issue

*UK has reservations because of self-determination

*USA supports Canada

*AILA and Guatemala have a proposal to add text also but this PP, along with PP15 will be discussed further during the discussion on OP3 on self-determination.

 
PP16: Encouraging States to comply with and effectively implement all international instruments, in particular those related to human rights, as they apply to indigenous peoples, in consultation and cooperation with the peoples concerned,
*Canada finds this problematic as States cannot be encouraged to comply with instruments they are not party to.  They would like to add text after 'implement all' which would read 'of their obligations under'.  

*USA had the same position as Canada and very proudly stated that the USA is not party to any human rights treaties which have anything to do with indigenous peoples, and so indigenous peoples and individuals are not protected by any international treaties they have ratified.

*UK supported both the USA and Canada.

 
PP17: Emphasizing that the United Nations has an important and continuing role to play in promoting and protecting the rights of indigenous peoples,
*The UK would like again to change 'peoples' to either 'people' or 'individuals.'  Also they would like to delete 'rights' and replace it with 'needs and interests.'

*Ecuador noted that the word 'rights' could simply not be removed because this is in fact a declaration on the rights of indigenous peoples.

 
PP18: Believing that this Declaration is a further important step forward for the recognition, promotion and protection of the rights and freedoms of indigenous peoples and in the development of relevant activities of the United Nations system in this field,
*The UK apologized "for sounding like a stuck record" (to which laughter broke out as well as clapping) and noted again that 'peoples' was unacceptable language and it would have to be 'people' or 'individuals.'  In response to the clapping and laughter the UK delegate asked for a higher degree of "respect, decorum and professionalism" in the hall. Fine thing to ask as her government is demonstrating so much of it towards the indigenous people of the world!

 
It became clear as the discussions went on that the Chair was attempting to identify which governments oppose certain articles and who they have in their corner.  This could be seen as an attempt to further isolate these governments and does shift the balance of power within the WGDD.  Now, the USA, UK, Australia, Canada are marked as the minority and inflexible governments, which can have some positive repercussions as the negotiations continue.

 
It is apparent to many that the Chair is preparing a Chairman's text which may end up being the document presented to the Commission on Human Rights in April, and this can go either way.  Chavez could seriously marginalize the views of these obstructionist governments in his text, but then again, no one really knows what his plans are with this.  The meeting was closed with two honor songs for the leaders who have recently passed on, like Grampa Tony Black Feather and other leaders who will now guide us from the Spirit Realm.  

 
Tomorrows discussion will continue on the no-change articles and possibly the Nordic cluster which I mentioned earlier, if time permits.  All documents can be found on the website www.ohchr.org. 

 
Until tomorrow,

 
Sezin

Date: Tue, 14 Sep 2004 13:22:07 -0700 (PDT) 
From: Sezin Rajandran <sezin_rajandran@yahoo.com> 
Subject: Second report on the Working Group on the Draft Declaration 
 
Second Report on the 10th Working Group of the Draft Declaration

 

Greetings,

 

Today, discussions in the WGDD continued with the so-called no-change articles contained within the Nordic Proposal.  Discussions moved on to the operative paragraphs with no changes, and these negotiations began with Article 2.  Mr Chavez presented a work plan for the week which includes a day of informal consultations on Friday that will be used to discuss the very “difficult” issues of self-determination as well as a few other points mentioned by States.  Canada, during the course of the discussion also noted they would like to discuss the terminology ‘effective’ versus ‘reasonable’ in these discussions.  Any errors are entirely my own and I apologize in advance for anything that may be mixed up.  Please do let me know if you spot anything so that I can change my own records and let the list know….

 

A2: Indigenous individuals and peoples are free and equal to all other individuals and peoples in dignity and rights, and have the right to be free from any kind of adverse discrimination, in particular that based on their indigenous origin or identity.
*USA proposed to delete ‘and rights.’ 
*The UK supports the USA proposal and wants to change ‘rights’ to ‘shall’ throughout the whole document.

A8 : Indigenous peoples have the collective and individual right to maintain and develop their distinct identities and characteristics, including the right to identify themselves as indigenous and to be recognized as such.
*Canada withdrew last year’s proposal of ‘and individuals’ and will help with consensus on this article as it is.
* The USA voiced their problems with this articles as they gave a speech about how difficult it is for States to identify who is indigenous and who isn’t.  This is problematic for them because if the Declaration goes through, then it will be up to States to determine who will receive the rights granted therein the Declaration.  They went on to completely gut the text and included a list of qualifications that States may use to determine the authenticity of indigenous identity.  They also noted that many States that were not present in the room were of the position that there were no indigenous in their countries and wanted this clarification to note that.  I will send a copy of the wordy text once it is distributed tomorrow.
*A discussion ensued after this about consensus, as Mr. Chavez assumes silence means support for the original text.  Guatemala wanted to know how the voice of supporters will be recorded in his report.  France disagreed and said that silence does not necessarily mean support, and then went on to voice their problems with this article. Australia also went on to disagree with the Chairman’s definition that silence equals consent and expressed their problems with indigenous peoples self-identifying.  The UK supported France and Australia’s positions.  
*IITC reminded the WGDD that new texts should not become the basis of discussion for the negotiations.
*Venezuela, Guatemala, and Mexico found the discussion disturbing as it was unclear how it would be monitored who holds what position.  Mexico proposed that the Chair find a method to monitor the various positions in a transparent manner that could be reflected in his report.  Indigenous people supported Mexico’s proposal, but Mr. Chavez did not feel it was necessary.

 

OP10: Indigenous peoples shall not be forcibly removed from their lands or territories.  No relocation shall take place without the free and informed consent of the indigenous peoples concerned and after agreement on just and fair compensation and, where possible, with the option of return.
*Canada wanted clarification on this article, whether it was referring to permanent relocation or all relocation in general.  And if it referred to all relocations, then they could not support the article as it is because of the issue of whether a national emergency would occur that would require the government to move people.
*Russia proposed to change ‘from their lands and territories’ to ‘the places of their traditional residence or economic activities.’
*USA has similar concerns to Canada and feels this article can’t be discussed until land rights are explored further.  They also find the term ‘compensation’ problematic.  Thus the USA would like to delete the article.
*IITC, CAPAJ, RAIPON and the World Peace Council all spoke on favour of leaving the article as it is.

A14: Indigenous peoples have the right to revitalize, use, develop and transmit to future generations their histories, languages, oral traditions, philosophies, writing systems and literatures, and to designate and retain their own names for communities, places and persons.


States shall take effective measures, whenever any right of indigenous peoples may be threatened, to ensure this right is protected and also to ensure that they can understand and be understood in political, legal and administrative proceedings, where necessary through the provision of interpretation or by other appropriate means.
*The UK proposed to delete ‘Indigenous peoples have the right to’ from the first paragraph and replace it with ‘States shall take effective measures that.’ 
*France would like to change ‘effective’ from the second paragraph to ‘reasonable.’  They also have a few other deletions, but conceded their one concern was a new adjective for ‘effective.’
*Russia would like this article to be split into two parts.
*Canada agreed with France.
*IITC, ICC, and other indigenous organizations noted that they would be willing to substitute another adjective for ‘effective’ but that the UK proposal would be totally unacceptable as this Declaration is a rights-based document and essentially the UK is attempting to remove this sense.

A19: Indigenous peoples have the right to participate fully, if they so choose, at all levels of decision-making in matters which may affect their rights, lives and destinies through representatives chosen by themselves in accordance with their own procedures, as well as to maintain and develop their own indigenous decision-making institutions.
*UK again would like to change this from ‘have the right to’ to ‘can.’  They wanted to note that they want the removal of mentions of rights from the entire text.
*Australia has a problem with the broad scope of this article as it could mean that indigenous peoples have the right to sit at all levels of the government.   As per last year’s Chairman’s report, they would prefer the language that combines 19 and 20.
*USA agreed with Australia about breadth of article and about language from last year.
*Canada would like to delete ‘fully,’ ‘at all levels of,’ and would like to replace ‘may’ with ‘directly.’  They would like to delete also ‘lives and destinies.’
*Guatemala would like to delete ‘if they so choose’ as they feel it is redundant and they gave a very nice intervention about what it means to be in a democratic system and how participation is simply granted.  They would like to know what democracy means in these nations that do not seem to encourage full participation of all peoples as is evident in these discussions.



OP40: The organs and specialized agencies of the United Nations system and other intergovernmental organizations shall contribute to the full realization of the provisions of this Declaration through the mobilization, inter alia, of financial cooperation and technical assistance.  Ways and means of ensuring participation of indigenous peoples on issues affecting them shall be established.
*Again the USA gutted this article, saying that no declaration should provide financially for its implementation.  It would then read “The organs and specialised agencies of the UN system and other intergovernmental organisations shall contribute to the realization of this Declaration through, inter alia, ensuring participation of indigenous peoples on issues affecting them.”
*Both IITC and IPACC noted that to reduce this article is to further reduce the participation of indigenous peoples in UN bodies.

OP42: The rights recognized herein constitute the minimum standards for the survival, dignity and well-being of the indigenous peoples of the world.
*USA proposed the deletion of this article as they feel if the Declaration holds only minimum standards then either the wording in all of the articles must be softer and actually reflect minimum standards or this article must simply be removed.  They feel that with the strong wording of much of the Declaration, it will open the door for new rights if the Declaration will be passed.  
*The UK would like to delete ‘The rights recognized herein’ to ‘The provisions of this Declaration’ or ‘This Declaration constitutes.’  
*Chavez said ‘The UK is interested in eliminating rights from this Declaration.’ And yes, it is a direct quote, but I believe that he would have had the word rights in quotes, I just thought it was a funny thing to say as in all forms it is true.  The UK would like to eliminate the concept of rights for indigenous people.



OP44:  Nothing in this Declaration may be construed as diminishing or extinguishing existing or future rights indigenous peoples may have or acquire.
*USA states that it needs to have a mention of ‘indigenous individuals.’  This is their concern that tribes will use collective rights to abuse human rights of indigenous individuals.
*Willie Littlechild pointed out to the USA that Article 1 covers what the USA would like, but Mr. Chavez disagreed and noted there is not explicit mention of ‘individuals.’
*AILA, IITC, and Goddess Mililani Trask made references to other human rights treaties which already protect the rights of individuals, and also noted that there are already norms in place as to how international treaties are to be construed which should assuage the USA concerns with this article.  

The discussion then closed for the articles that have no changes proposed within the Nordic proposal.  They began negotiations on the cluster of articles that almost received consensus last year, which include 14, 16, 33 and 45.  Discussion began with Article 16, and the rest of the day was consumed with this discussion.

OP16: Indigenous peoples have the right to have the dignity and diversity of their cultures, traditions, histories and aspirations appropriately reflected in all forms of education and public information.


States shall take effective measures, in consultation with the indigenous peoples concerned, to eliminate prejudice and discrimination and to promote tolerance, understanding and good relations among indigenous peoples and all segments of society. [The Nordic proposal will delete in first paragraph ‘Indigenous peoples have the right to,’ change ‘their’ to ‘indigenous peoples,’ and add ‘should be’ before appropriately.  In the second paragraph they will delete ‘eliminate’ and replace it with ‘combat’ as well as add ‘other’ before segments.  For a copy of the Nordic proposal please refer to the OHCHR website if this is too confusing to follow.]
*Norway presented another proposal for the 2nd paragraph which would be to elucidate ‘combat prejudice and eliminate racism’ in lieu of ‘eliminate.’  This proposal had quite a bit of support. 
*IITC, AILA, Willie Littlechild, Associacion Napguana & Mapuche of Chile, FAIRA, Cordillera Peoples Alliance, Ron Barnes, CAPAJ, oppose all changes to this article.
*Mililani, Guatemala, Mexico, JOHAR, Assembly of First Nations of Canada , Innu Council of Nitassinan, the Navajo Nation and IPACC feel that the first paragraph must maintain integrity to the sub-commission text, but they are quite flexible on the changes proposed in the second paragraph and will accept them if it means consensus can be maintained.
*TEBTEBBA was willing to allow the Nordic proposal to go through as is with the new amendment from Norway as they feel the rest of Declaration makes up for rights cut in the Nordic proposal.  The Saami Council also supported the entirety of the Nordic proposal for this article.
*In general, indigenous organizations did tend to find the addition of the word ‘others’ legally problematic, although they were OK for the most part with the new Norway proposal (this is of course except for the abovementioned who are of the no change position.)  Switzerland is very much in support of the addition of ‘others,’ but I did not understand their reasoning for this.
*Norway asked whether Mexico and Guatemala would be able to assist with consensus building and if they could come up with some alternate proposals they would find appropriate.  Mexico and Guatemala will present some of these tomorrow.

Consensus is a big issue and it is still unclear to most people how exactly the Chair is determining consensus; many feel it is not being called when it is present.  There is also a problem for many delegates that the Nordic proposal has become the basis of discussion and both indigenous organizations and governments felt the discussion should still be closer to the original sub-Commission text.  

Until tomorrow,

Sezin

Date: Wed, 15 Sep 2004 12:02:06 -0700 (PDT) 
From: Sezin Rajandran <sezin_rajandran@yahoo.com> 
Subject: Third Report on the WGDD  
Greetings,

 

Today's discussions/negotiations were about Articles 18, 33, 45, and Preambular Paragraphs 6, 10, 11, 15.  This will be a significantly shorter report than I have sent the last two days as there were so many proposals made towards this series of provisions that it would be quite confusing to attempt to elucidate every proposal made.  All of them will be detailed within the Chairman's final report, and it is possible in the following days that many of the disparate proposals, through consultations, may become unified proposals and it will be clearer to present them to you.  Furthermore, as discussions are (somewhat problematically) based on the Nordic Proposal text, you will need to refer to a copy of the text to see what is being discussed.  Again, this is too confusing to attempt to outline in these highly informal reports, and thus I will only be including the original text and a very basic outline of what was discussed.

 

A18: Indigenous peoples have the right to enjoy fully all rights established under international labour law and national labour legislation.
         Indigenous individuals have the right not to be subjected to any discriminatory conditions of labour, employment or salary.
*The Nordic Proposal, henceforth referred to as CRP1, proposes lengthy text insertion regarding child labor and indigenous children.  It also will change 'peoples' to 'individuals' among other things.  AILA, IITC, ICC, Associacion Napguana, the Asian Indigenous Caucus, CISA, Guatemala, Mexico and Bolivia, for the most part agreed that the text should remain in the original Sub-Commission text version.  Many of them proposed their own amendments to the text, or amendments to the Nordic amendment.  It was especially important that indigenous 'peoples' be maintained. 
 

A33: Indigenous peoples have the right to promote, develop and maintain their institutional structures and their distinctive juridical customs, traditions, procedures and practices, in accordance with internationally recognized human rights standards.
*CRP1 cuts and shifts around language that has to do with 'distinctive juridical customs.'  The Saami Council found CRP1 acceptable.  ICC, Confederacy of Treaty 6 Nations, AILA, Asian Caucus, IITC, Guatemala, Bolivia, the Navajo Nation said that there could be some flexibility with language in this article (but preferred the original text) and made points regarding how indigenous juridical systems are not merely customs and as it is many nations prevent indigenous groups from using their juridical practices.  Furthermore, the terminology 'applicable' in regards to international human rights standards is problematic as it seems to domesticate international law. 
*Canada has reservations on this article, as does Australia who would like additional language to determine what constitutes indigenous legal systems.
 

There was a very dramatic situation regarding Mr. Pary of the organization Indian Movement Tupaj Amaru, which as many know has been suspended for one year because of a situation with the American government.  Today the USA delegate asked the Chair to please not let Mr. Pary take the floor anymore as his organization has been suspended, and it constitutes fraud for him to be speaking under the name of another NGO.  There was quite a lengthy discussion regarding legal issues, in which Mr. Chavez suspended Mr. Pary's participation in the discussions until a legal decision was given from the NGO Committee.  Cuba took the floor in Mr. Pary's favour and said that Mr. Pary should be allowed to speak until a decision is made, and that Mr. Chavez should not be prejudged.  The Chair explained that if a decision comes back claiming that Mr. Pary's presence has been fraudulent and illegal, then quite a bit of damage would have been done to the process and so he was sticking by his original decision and would suspend Mr. Pary from discussions until he heard from the legal department.
 

A45: Nothing in this Declaration may be interpreted as implying for any State, group or person any right to engage in any activity or to perform any act contrary to the Charter of the United Nations.
*Again CRP1 adds quite a bit of verbiage to the end of this article.  Many indigenous peoples noted that this article can not be discussed until a more complete discussion was done on the issue of self-determination as well as article 6.  Again, based on sound legal issues, it was demonstrated by the speakers that CRP1 adds nothing to this article, and in fact undermines the Charter of the UN as well as international treaties and conventions.
 

PP6: Recognizing the urgent need to respect and promote the inherent rights and characteristics of indigenous peoples, especially their rights to their lands, territories and resources, which derive from their political, economic and social structures and from their cultures, spiritual traditions, histories and philosophies,
*Japan found the CRP1 amendment caused a contradiction between inherent rights and rights that are derived from indigenous people’s agreements with States.  They presented a proposal to which New Zealand (one of the drafters of CRP1) agreed to.
*The Assembly of First Nations, IITC, ICC, Asian Caucus, and other indigenous delegates brought up this problematic of inherent rights being separate from state-granted rights.  ICC and Mexico both presented new proposals of alternative language. 
*Mr. Chavez asked all of the proposal-makers to get together and consolidate their various views and come back with one proposal.
 

PP10: Emphasizing the need for demilitarization of the lands and territories of indigenous peoples, which will contribute to peace, economic and social progress and development, understanding and friendly relations among nations and peoples of the world,
*The CRP1 proposal changes the wording of this as they feel demilitarisation may not necessarily contribute to peace, etc.  USA would like simply to delete the text.  Guatemala made a proposal of alternate language which was outright objected to by the CRP1 drafters.  
 

PP11: Recognizing in particular the right of indigenous families and communities to retain shared responsibility for the upbringing, training, education and well-being of their children,
*unfortunately, I was not present for this discussion.
 

PP13: Considering that treaties, agreements and other arrangements between States and indigenous peoples are properly matters of international concern and responsibility,
*There were several proposals brought to the table aside from the CRP1 proposal, which included from Goddess Mililani, COICA, Willie Littlechild with AILA, Canada, and the Navajo Nation.  Mr. Chavez asked them again to meet and consolidate into one proposal.
 

PP15:  Bearing in mind that nothing in this Declaration may be used to deny any peoples their right of self-determination,
*Again the CRP1 proposal contains the addition of further text to explicate applicable principles of international law which would apply.  With the addition of the CRP1 text, consensus was very close last year.
*AILA and Guatemala renewed their proposal from last year's WGDD and asked that it be brought to the floor again.
*It seemed that most people were bothered again by the term 'applicable', although as it is continually said, the original text is the clearest version of the right being outlined.  Indigenous organizations also noted that this PP needed to be discussed in conjunction with article 3 on self-determination. 
 

IITC wanted to know when the Chair was planning on breaking into a formal session to adopt the articles 2,3,7,9 which had been discussed and still remained with no changes.  The Chair noted that the WG is not ready for adoption as States had wanted to discuss the issue of self-determination before moving onto these.  He gave a tentative time frame of next week to bring this up for discussion again.
 

I fear that these reports will become more and more technical as proposals upon proposals will continue to be made in the working towards consensus.  I will continue to do my best making sense of the discussions, and as concrete proposals are submitted in writing I will try to include these into my reports.  For those who had requests regarding these reports, problems, etc, they will have to send me an email to remind me and I will do my best to oblige.  
 

Until tomorrow,
 

Sezin

Date: Thu, 16 Sep 2004 10:53:37 -0700 (PDT) 
From: Sezin Rajandran <sezin_rajandran@yahoo.com> 
Subject: Fourth report on the 10th Working Group on the Draft Declaration  
Greetings,

 

I would just firstly like to thank everyone who has demonstrated their appreciation of these reports in one form or another and would like to extend my own appreciation of their appreciation!  As you may or not may not know, I do these reports on a voluntary basis and in honor of Grampa Tony Black Feather, for whom I wrote them last year, and I am glad that people are finding them helpful.  I know he would want all of us to continue this work in whatever form that we can no matter how hard it may get for us with our roles in this struggle and the strong opposition from so many sides.

 

Today discussions preceded much in the same manner as they did yesterday, with people seriously polarizing on the Nordic Proposal (CRP1) both on the governmental and indigenous sides of the discussions.  Based on my previous reports, I will say that most organizations and governments carry the same positions that they have expressed thus far and thus I will begin using my own discretion to note positions that are distinct from what has been made up to this juncture.  I hope that people will not think I am assuming a similar role as the Chairman in generalizing the points of views, but for brevity and clarity's sake, I feel that you will still be able to follow the threads of discussions.  

 

PP19: Solemnly proclaims the following United Nations Declaration on the Rights of Indigenous Peoples:
*Yes, you would think it would be quite simple to adopt this one, but the CRP1 text adds quite a wordy ending to this introduction of the operative articles.  The additional text was inspired by the Universal Declaration on Human Rights (UDHR) but comments of indigenous delegates demonstrated that the CRP1 language was lacking.
*It was noted that the wording is disingenuous and actually contradicts the UDHR.  Many noted that if the drafters of the proposal are interested in improving the original sub-Commission text then they should use actual text from the UDHR and several proposals were made to this effect from FAIRA, ICC, AILA, the African Caucus among others.  Most every organization, though flexible, noted that the original text was the preferable language.
 

A22: Indigenous peoples have the right to special measures for the immediate, effective and continuing improvement of their economic and social conditions, including in the areas of employment, vocational training and retraining, housing, sanitation, health and social security.


 


Particular attention shall be paid to the rights and special needs of indigenous elders, women, youth, children and disabled persons.
*There was a dramatic debate about procedure during the discussion of this article as Mr. Chavez was only allowing about 30 minutes for discussion, along with the same limitation of time for a series of articles that have, until now, never been discussed in the WGDD.  Furthermore, the basis of discussion as determined by Mr. Chavez is CRP1, instead of the sub-Commission text.  Government delegations including indigenous organizations and delegations found this very problematic and against procedure.  The Chair noted in response that he was attempting to do several things at once, the first being discussing all the articles that have never made it to discussions for the report to the CHR next year, the second being an attempt to continue consensus-building by using the CRP1 as States have expressed already that the sub-Commission text is unacceptable as is, and third that there is simply no time to be giving an open reign on discussions as this is the last session of the WGDD.  
*There were several proposals that were made regarding this article and following articles and so the Chair created working groups of proposal-makers to get together and come up with one text which would be presented before next Wednesday.  These groups will begin meetings tomorrow and will present texts as they have them.  
*The substantial discussion on the text centred on the right to special measures, to which the CRP1 drafters said there is no such right that would be provided for in international law, and a few other changes in the CRP1 were purely grammatical.  The grammatical changes could be accepted by a majority of people, but the issue of special measures became problematic for indigenous peoples and some States, who would prefer the text to remain as it is originally drafted.
 

A32: Indigenous peoples have the collective right to determine their own citizenship in accordance with their customs and traditions.  Indigenous citizenship does not impair the right of indigenous individuals to obtain citizenship of the States in which they live.


 



Indigenous peoples have the right to determine the structures and to select the membership of their institutions in accordance with their own procedures.
*This discussion focused on the issue of identity versus citizenship as the CRP1 text substitutes identity for citizenship.  Many indigenous delegates noted that citizenship within an indigenous group is a separate issue, and if States are concerned about this, they noted that people are able to have several citizenships in the world.  There were again several proposals for alternate text, one of which was substituting the word 'membership' and many found this agreeable.  A new proposal will be gleaned from the group of proposals and I will present it when I have more news on that.  From here on out, you can assume that everyone favourable prefers the sub-Commission text as it is, without changes.  The Saami Council noted that they found either the sub-Commission text or CRP1 acceptable with this article.
*The UK again opposed the term 'peoples' and would prefer 'people' or 'individuals.'
 

A34: Indigenous peoples have the collective right to determine the responsibilities of individuals to their communities.
*Again, you would think this is simple enough but the CRP1 adds a whole lengthy verbiage about collective rights, individual rights and third party rights and outlines the relationships between them.  This is due to the concern of some states that collective rights will be used to trample on individual rights as well as legitimate third party rights.
*Interestingly, Ecuador asked the drafters of CRP1 to please withdraw the text from discussion as the original text is clear as it stands.  Mr. Chavez would not allow them to withdraw it (not that they agreed anyway, but he didn't give them a chance to respond) as he noted it reflected concerns of many states about third party rights that needed to be addressed within the DD.  Most everyone was okay with the first paragraph amendment which adds only a clarifying few words.  But the additional paragraph with text regarding third party rights will be discussed at a later time.
*Mr. Chavez also noted that it was completely impossible to achieve consensus on the original text and that delegates stuck on that must simply accept that changes will have to be made.
 

A35: Indigenous peoples, in particular those divided by international borders, have the right to maintain and develop contacts, relations and cooperation, including activities for spiritual, cultural, political, economic and social purposes, with other peoples across borders. 
States shall take effective measures to ensure the exercise and implementation of this right.
*The amendments made to the original text were actually brought up in consultations with the CRP1 drafters because of concerns they had for groups that crossed several (false) borders.  The changes in the first paragraph of this article were acceptable by most people, but within the second paragraph the change of 'ensure' to 'promote' was problematic for indigenous peoples and a few governments alike.  New language proposals were made for this sentence and I will let you know about them once the unified proposals have been made.
A37: States shall take effective and appropriate measures, in consultation with the indigenous peoples concerned, to give full effect to the provisions of this Declaration.  The rights recognized herein shall be adopted and included in national legislation in such a manner that indigenous peoples can avail themselves of such rights in practice.
*CRP1 proposes to cut the last sentence as a Declaration does not have the power to require States to adjust legislation to meet them, as do conventions.  There were, again, several proposals made for new language, and there seemed to be split between those who wanted the original text and those who were flexible on the issue.  Another working group was established to unite all of the various proposals.
As I previously pointed out, the unified proposals that go along with each article will have to be presented to the Secretariat before next Wednesday for official translation and distribution.  Also, on account of being quite behind in the schedule that had been planned for the week, as well as what he said was a stupendous energy of collaboration between government delegations and indigenous peoples, he would rather forego the informal consultations and continue with the discussions of previously undiscussed articles tomorrow.  The discussion on self-determination will also begin tomorrow in the afternoon.
This weekend is also the IndiGeneve event that has been organized by several indigenous and local Swiss organizations will take place all weekend.  The opening ceremonies are tomorrow, Friday at 7PM and the event will continue until Sunday night.  There will be panels, discussions, presentations, performances, music, art exhibitions, children's activities and oh so much more, so for those who can be there it will be wonderful.  
I hope this finds you all doing well, and I will not be writing the next report until Monday on account of the event this weekend.
Have a wonderful few days!
Sezin
P.S. There is still no word back on the status of Mr. Pary in the conferences, although both indigenous and governmental delegates enquired several times today on whether a decision had been received from New York.

Date: Sun, 19 Sep 2004 09:55:43 -0700 (PDT) 
From: Sezin Rajandran <sezin_rajandran@yahoo.com> 
Subject: Fifth report on the 10th Working Group on the Draft Declaration  
Greetings,

 

Before I report on the discussions from the meeting on Friday I just have a few small messages.  Firstly, with many apologies, I had said in several reports that the organization CAPAJ had taken a position and spoken on several issues, but actually CAPAJ is not participating this year at the WGDD.  The organization is actually CISA and I will be adjusting all of the past reports to reflect that.  Secondly, I have heard that these reports are being published on various websites on the internet and so would request those that are publishing them to also change all mention of CAPAJ to CISA.  I would also like to know which are the websites publishing my reports, just out of curiosity!  That's a first for me and would certainly like to have the information for my own records, and many thanks to those who are getting the word out there about the WGDD processes.  And finally, the IndiGeneve event this past weekend was simply a stunning piece of work and was a huge success.  So many people came to listen to the impressive list of speakers and everything ran very smoothly.  The event was written up in the Geneva newspaper several times with various articles focusing on the issues of different indigenous communities from around the world.  It was just wonderful how much support is out there.  Even a few of the government delegations showed up, namely Guatemala and the Nordic states.  For those who helped and participated, many thanks to you!  

 

And now, back to the WGDD.

 

Friday's meeting was very intense as the WGDD finished up discussions on the articles that had never been discussed before and then moved onto discussing the articles concerning self-determination.  The articles discussed were 37, 38, 39, 41 and 3.

 

A37: States shall take effective and appropriate measures, in consultation with the indigenous peoples concerned, to give full effect to the provisions of this Declaration.  The rights recognized herein shall be adopted and included in national legislation in such a manner that indigenous peoples can avail themselves of such rights in practice.
*The Nordic Proposal (CRP1) has proposed to delete the last line as this is only a Declaration and thus it cannot require States to bring their legislation in line with it that is reserved solely for Conventions.
*COICA and AILA both made proposals for this article and the article will be discussed further once the proposals have been made in writing.
 

A38: Indigenous peoples have the right to have access to adequate financial and technical assistance, from States and through international cooperation, to pursue freely their political, economic, social, cultural and spiritual development and for the enjoyment of the rights and freedoms recognized in this Declaration.
*CRP1 proposes to delete from 'to pursue freely' and onwards, replacing it with text that sets the rights outlined in the Declaration within a context of all human rights instruments; also they would delete 'adequate' as it is up to States to determine the level of assistance to their citizens.
*IITC, CISA, Ron Barnes representing Alaskan indigenous peoples and Brooklin Rivera representing the indigenous peoples of Nicaragua made interventions to keep the text as it is, especially the term 'adequate.'
*COICA made a new proposal for text as well as Mr. Rivera.
*It was noted that discussion for this article would have to continue once a decision was made about A3 on self-determination, and the Chair mentioned that no one in these discussions objected to the change in language at the end of the article.
 

A39: Indigenous peoples have the right to have access to and prompt decision through mutually acceptable and fair procedures for the resolution of conflicts and disputes with States, as well as to effective remedies for all infringements of their individual and collective rights.  Such a decision shall take into consideration the customs, traditions, rules and legal systems of the indigenous peoples concerned.
*New Zealand spoke on the CRP1 amendment and noted the concern of the drafters of the proposal and other States of including third party rights in this Declaration.
*IITC, Tetuan Oyate, CISA, AIR Trust, Guatemala did not support the amendment and wanted the text as it is in the sub-Commission version.
*Tebtebba, Cordillera Peoples Alliance, Mr. Rivera, ILRC, the Navajo Nation and the Saami Council supported the CRP1 proposal as they felt it strengthened the text and that it was good to have protection from third parties as indigenous peoples.
*COICA, Russia, Canada, Australia, Mililani Trask, the Asian Caucus and AILA made new proposals for the text (but Mililani did support the CRP1 proposal also and called upon indigenous peoples to reconsider their positions as the addition of third party rights could assist in conflict resolution).  Mexico would like a different term used than 'third parties.' 
*There were a few problematics in the discussion.  One involved, once again, this issue of national legislation being compatible with the Declaration for any particular State to support it to which Ana Pinto from CORE Manipur replied that in many treaties such as CEDAW and others had elements that were in direct contradiction with many national legislations but that did not stop the treaties from being created (very important point to note and extremely clever of her to bring that up).  Secondly, many indigenous delegates felt that adding this notion of 'third parties' detracts from the conflict that most indigenous peoples have directly with the State governments that rule their territories.
 

A41: The United Nations shall take the necessary steps to ensure the implementation of this Declaration including the creation of a body at the highest level with special competence in this field and with the direct participation of indigenous peoples.  All United Nations bodies shall promote respect for and full application of the provisions of this Declaration.
*The CRP1 cuts the first sentence, adds 'relevant' after "All' and adds a new paragraph that states the Permanent Forum on Indigenous Issues and States will follow-up the Declaration.  When Finland introduced the text they noted it was not an amendment but an updated version.
*IITC, the Kuna, Consejo de Todo la Tierra (Chile), a Tamaynut organization, AIR Trust support the original text.
*Russia proposed to delete the article.  FAIRA, South Africa, Ecuador, Mililani and Bolivia made proposals for new text.  Brasil proposed to fuse articles 40 and 41.  Mr. Chavez asked them to all meet and come up with one unified proposal in writing.
*The addition of the text from CRP1, as interpreted by Mr. Chavez and Willie Littlechild, could in fact allow the Permanent Forum a greater chance of true permanence in the UN system.  The PF will be up for review in 2 years, and no one at this point knows if it will be successful and continue its work.  Concern was expressed from indigenous delegates and governments that the PF has a mandate already and would not be able to also do the huge job of following up on the Declaration.  Plus, the PF is not allowed to name countries in their mandate and thus follow-up on violations of the Declaration would be very difficult to accomplish.  Willie and Mr. Magga (the Chairperson of the PF) both noted that the PF as it is right now does not have the resources to effectively follow-up on the Declaration, but that with more resources the mandate could be expanded to include this work.  Many indigenous organizations did not feel that the PF was a competent enough body to conduct follow-up with the specific mandate they already carry.  Vicky Tauli-Corpuz, a PF member, was disappointed at how many of the comments made seemed to diminish what the PF had done already and what it could do in the future.  She did note also that the burden of follow-up should not be solely the PF and States but also the CHR and all its subsidiaries.  Mr. Magga spoke in favour of the CRP1 as he felt that it would allow the resources for the PF to grow, and he also noted that the PF is the highest that indigenous peoples can go as non-State actors in the system.  He also noted that follow-up should not only be allotted to the PF but to all UN bodies as they are all relevant to the issues of indigenous peoples. 
 

A decision on Mr. Pary's involvement in the deliberations was finally resolved and Mr. Chavez noted that his original ruling was correct and that it was legal for Mr. Pary to participate in the discussions under his new accreditation with the World Peace Bureau.  Mr. Chavez also gave him the opportunity to speak on any articles he would like to as he had not been allowed to take the floor for 2 days.  This was met with applause throughout Room 17, to which Mr. Chavez responded for the umpteenth time that he did not appreciate these types of manifestations during the deliberations, and asked that the delegates maintain decorum.  The USA once again objected and said they will do their own consultation with the legal bureau, and also noted that they have put the World Peace Bureau on notice for accrediting Mr. Pary.  When Mr. Pary took the floor as the Chair had allowed him, he gave a very strong statement which I heard from delegates really tore into the United States for their behaviour during the DD process as well as their treatment of him in the last year.
 

So upon completion of the above articles, an entire reading of the DD had been finally accomplished.  The second reading of the DD was to begin with the discussion on self-determination and Article 3. 
 

A3:  Indigenous peoples have the right of self-determination.  By virtue of that right they freely determine their political status and freely pursue their economic, social and cultural development.
*CRP1 adds two very lengthy paragraphs to this article which in effect define self-determination and note that it can not violate the territorial integrity of a State nor political unity.   Norway noted that the language they have proposed is directly taken from the Vienna Declaration and that if there were no more proposals then the WG could go ahead and adopt it right away...To which the whole room erupted in laughter!  
*ICC, the Grand Council of the Crees, AILA, AFN, Tebtebba, Cordillera Peoples Alliance, Native Women's Association of Canada, Ainu People, AMAN, JOHAR, Pacific Caucus, African Caucus, Latin American Caucus, the Arctic Caucus and a few more proposed a new preambular paragraph that would follow PP15.  This new PP would be read in conjunction with A3, and addresses all the concerns of States held within CRP1, and the inclusion of this PP would allow for A3 to remain as it is.  The proposal was found very intriguing by governments and was distributed in writing to the WG.  It reads as follows: Encouraging harmonious and cooperative relations between states and indigenous peoples based on principles of justice, democracy, respect for human rights, non-discrimination and good faith.
*Mexico, Canada, and Brasil were very interested to explore this proposal and saw it as a very good step towards achieving consensus on the issue of self-determination.  They also wanted ICC's written comments regarding how the new text would address the issues that States have with self-determination and how to read the text in conjunction with A3.
*France still found it problematic but will consult with their capital to see what the position could be.
 

Two groups also presented their unified proposals on PP19 and A32.  The group regarding PP19, lead by Mililani decided that they would stick with the original text as their proposal.  New Zealand found this problematic, but Mililani noted that New Zealand did not come to their meeting and instead sent Denmark and Greenland, who then deferred to the indigenous delegates of the group, who then decided that they would rather just stick with the original text!  A32 proposal is as follows: "Indigenous peoples have the collective right to determine their own identity, membership or citizenship in accordance with their customs and traditions.  This does not impair the right of indigenous individuals to obtain citizenship of the State in which they live.
 

Indigenous peoples have the right to determine the structures and to select the membership of their institutions in accordance with their own procedures.  “Ecuador was part of the group and they still have a problem with the word 'citizenship' in the proposal, but they agree with everything else.
 

The delegation of Mexico brought up the issue of the five articles that have been accepted from CRP1 with no changes, 2, 3, 7, 8, and 9 and requested that Mr. Chavez take action on adopting these articles.  Mr. Chavez said that he had the feeling that there were still governments who were not ready to move forward with that so quickly, to which Mexico responded that the articles could be adopted 'ad referendum.'  They were really very insistent with him to adopt the articles but he was equally insistent that the WG should wait.  France put up their placard to speak but put it back down when Mr. Chavez maintained his decision to wait.  
 

A woman from the organization CHIRAPAQ, a Quechua from Peru, gave a very moving statement encouraging the States to move forward with the Declaration and to adopt it by the end of the year.  
 

That concluded the day's sessions and I will be back again tomorrow.
 

Toksa,
Sezin

Date: Mon, 20 Sep 2004 12:45:47 -0700 (PDT) 
From: Sezin Rajandran <sezin_rajandran@yahoo.com> 
Subject: Sixth report on the Working Group on the Draft Declaration   
Greetings,

 

As things had left off on Friday, the WG was discussing a proposal that had been put forward by the African Indigenous Caucus, Arctic Caucus, Asian Caucus, Latin American Caucus, Pacific Caucus, American Indian Law Alliance, Assembly of First Nations, Congress of Aboriginal Peoples, Grand Council of the Crees, Innu Council of Nitassinan, Native Women's Association of Canada, and RAIPON.  As I said in the 5th Report, this proposal would be read in conjunction with the AILA/Guatemala proposal from last year for PP15, and the proposal creates a new PP to follow PP15, and would thus allow A3 on self-determination to remain as it is in the sub-Commission text.

 

This is being called the Indigenous Proposal and it reads as follows: 

Encouraging harmonious and cooperative relations between states and indigenous peoples based on principles of justice, democracy, respect for human rights, non-discrimination and good faith.
 

Today's meeting opened with an intensive discussion about this 'ground-breaking' proposal given by Dalee Sambo of ICC who had initially presented the proposal.  Basically, (and bear with me as I am not a lawyer), this proposal accommodates the concerns of many indigenous peoples and governments over a variety of issues, especially territorial integrity and political unity.  Furthermore, it allows A3 on self-determination to remain as it is in the original text.  There is a far more complicated explanation of this, which I can relay if people are interested or need the information, just let me know.  The abovementioned indigenous organizations and caucuses took the floor to endorse the proposal as well as Guatemala, Canada and Ecuador.  Many indigenous organizations noted that of course, they prefer the original sub-Commission text, but in the spirit of compromise and in an effort to move consensus forward, they were happy to support the Indigenous Proposal.
 

ILRC was not in a position to support the Indigenous Proposal and they made their own proposal of language to be added to the text.  They stated that this proposal, as a package, was problematic and limited the definition of self-determination of indigenous peoples.  ILRC took the position that the legal background that was used to explicate the Indigenous Proposal was outmoded and inappropriate.  This also was a very theoretical legal discussion and for those who want more details I will try to get a copy of the statement that was given.  Also, the Asian Indigenous Peoples Pact, Navajo Nation, World Peace Council and the Tetuan Oyate preferred the original text.  Australia, Russia and the United States were okay with adding the new PP, but stated that A3 was not acceptable as it stands in the sub-Commission text.  The USA supported the proposal made by ILRC.  
 

The discussion shifted back to the Nordic Proposal (CRP1) and France noted their concern that self-determination is something that applies to all people, not just indigenous peoples.  There was a very long list of speakers at this point and Mr. Chavez asked the WG whether anyone in the list of speakers were in favour of the CRP1 proposal regarding A3, which adds two very lengthy paragraphs and includes issues of territorial integrity and political unity among others.  Brasil would like to see the two added paragraphs of the CRP1 to be made into a separate article.  USA spoke in support of 'internal self-determination' and said that they had no problem with the article if 'self-determination' could be called something else.  Guatemala does not support CRP1.  Willie Littlechild noted that although the text that has been added to the CRP1 is from the Vienna Declaration, he demonstrated that one of the main concerns of self-determination has to do with control over natural resources and although these concerns are outlined in the Vienna Declaration, they are absent from the text present in CRP1.  
 

A lengthy discussion ensued once the views had been expressed about setting up informal consultations during the week in order to build consensus and Mr. Chavez distributed a work plan that will include further discussions on self-determination as well as the issues of land and territories.
 

IITC tried once again to get the Chair to adopt PP2, 3, 7, 9 and A8 but Mr. Chavez said that he didn't feel the WG was ready to do this yet.
 

As there were informal consultations led by Guatemala and Mexico on a group of articles, the meeting did not resume until 5:10 PM (even though the Chair asked everyone to be ready to return to the self-determination discussion at 4:30 PM sharp).  In the last 50 minutes, general statements were made from several organizations regarding self-determination.  
 

AILA made a notable statement in response to the ILRC proposal and statement from the morning.  AILA went through all of the various charters, declarations and covenants that detailed the right of self-determination to all peoples in the world.  Among the noted documents were the UN Charter, the 1960 Charter of Independence, General Assembly resolution 1541 that grants the right of self-determination to all peoples, two 1966 Human Rights covenants, the 1970 covenant on Friendly Relations Among States as well as the Vienna Declaration.  They further noted that the Vienna Declaration only includes 3 of the clauses on self-determination of the 11 that exist in the 1970 covenant.  Please forgive me if I have butchered the titles of any of these documents!  Like I said, I'm not a lawyer!  AILA also noted the huge conciliations that were being made in the Indigenous Proposal and that it would be a breakthrough in the work of the WG if it was accepted.  Furthermore, they addressed the issues of some indigenous organizations and peoples that this proposal weakens self-determination for indigenous by quoting an Italian jurist who stated that self-determination is controlled by no one.  International law provides for self-determination.  
 

The Saami Council stated that even though they are signatories of the Indigenous Proposal, they can accept the CRP1 proposal also as self-determination is already provided for in international law.  Russia made a new amendment for A3.  Japan noted their support of CRP1 text as it would allow them to adopt many other articles in the Declaration.  IITC also addressed the issues brought up by ILRC as well as the USA delegation on the issue of 'internal self-determination' which is an issue that is not provided for in international law.  

 

Until tomorrow,

Sezin

Date: Wed, 22 Sep 2004 10:38:29 -0700 (PDT) 
From: Sezin Rajandran <sezin_rajandran@yahoo.com> 
Subject: Seventh and Eighth reports on the 10th Working Group on the Draft Declaration  
Greetings,

 

The negotiations from yesterday, September 21, 2004 were on the issue of lands and territories, another problematic area of the DD for many States.  Again, the Nordic Proposal (CRP1) was used as the base document to achieve consensus, even amidst protests that the basis of discussion should still be the original sub-Commission text.  I will do a summary of all the discussions for the Articles 25, 26, 27, 28 and 30 as the Chair had long lists of speakers and most speakers ended up speaking on all of the articles under discussion with very similar comments.  My tone in this report will be far more informal, and I hope you will give me the liberty with this one.  I have been very good thus far, expressing naught but the opinions in the hall, which is very much unlike me for those who read last years reports.  These discussions will not read very well in the listing style that I have been using up to this point, and it is far more my mode this way.  All opinions expressed are my own unless expressly noted.  The articles under discussion in their original (and correct) form are as follows and I have gone ahead and underlined the problematic areas for the Obstructer States:

 

A25: Indigenous peoples have the right to maintain and strengthen their distinctive spiritual and material relationship with the lands, territories, waters and coastal seas and other resources which they have traditionally owned or otherwise occupied or used, and to uphold their responsibilities to future generations in this regard.
A26: Indigenous peoples have the right to own, develop, control and use the lands and territories, including the total environment of the lands, air, waters, coastal seas, sea-ice, flora and fauna and other resources which they have traditionally owned or otherwise occupied or used.  This includes the right to the full recognition of their laws, traditions and customs, land-tenure systems and institutions for the development and management of resources, and the right to effective measures by States to prevent any interference with, alienation of or encroachment upon these rights.

 A27: Indigenous peoples have the right to the restitution of the lands, territories and resources which they have traditionally owned or otherwise occupied or used, and which have been confiscated, occupied, used or damaged without their free and informed consent.  Where this is not possible, they have the right to just and fair compensation.  Unless otherwise freely agreed upon by the peoples concerned, compensation shall take the form of lands, territories and resources equal in quality, size and legal status.

 
A28: Indigenous peoples have the right to the conservation, restoration and protection of the total environment and the productive capacity of their lands, territories and resources, as well as to assistance for this purpose from States and through international cooperation.  Military activities shall not take place in the lands and territories of indigenous peoples, unless otherwise freely agreed upon by the peoples concerned.
     States shall take effective measures to ensure that no storage or disposal of hazardous materials shall take place in the lands and territories of indigenous peoples.

      States shall also take effective measures to ensure, as needed, that programmes for monitoring, maintaining and restoring the health of indigenous peoples, as developed and implemented by the peoples affected by such materials, are duly implemented.

 

A30: Indigenous peoples have the right to determine and develop priorities and strategies for the development or use of their lands, territories and other resources, including the right to require that States obtain their free and informed consent prior to the approval of any project affecting their lands, territories and other resources, particularly in connection with the development, utilization or exploitation of mineral, water or other resources. Pursuant to agreement with the indigenous peoples concerned, just and fair compensation shall be provided for any such activities and measures taken to mitigate adverse environmental, economic, social, cultural or spiritual impact.
The CRP1 proposal deletes language about lands that have been traditionally owned, it would like to delete specific areas of the total environment that would be affected, it would rather provide redress than compensation for lands that have been stolen, it removes the concept of restoration of lands, among others.  New Zealand did want to note when they presented the proposal that they have co-sponsored that these were not major changes and they needed to meet the complex realities of some States.  New Zealand expressed concern that if the language on lands and territories remained as is, many States would be impeded from fulfilling the Declaration.  (As if they were planning to follow its recommendations anyway.)  New Zealand also felt that 'traditionally owned' was too ambiguous a concept to be included in the Declaration and that this airy fairy term must be further qualified.  (I am sure that to all of the indigenous peoples of the world, 'traditionally owned' is far from ambiguous and maybe if the governments cared to consult with indigenous peoples the term would seem clearer?)

Needless to say that every indigenous group that spoke yesterday was in favour of the original sub-Commission text and many Latin American indigenous groups noted the Awas Tigni case in the OAS that granted traditional land rights to the indigenous peoples of Nicaragua.  It was also noted that there are many places where indigenous peoples do not have any sort of treaty or agreement within the false border of the country that they now are within, and for them it is vital that rights to their traditional lands be recognized.   Indigenous people discussed their very special connection to the land for spiritual practices and there were some incredibly moving statements made to outline what it means for one's spirituality to be linked not only with the land, but in appreciation and harmony with all living beings.  Many groups also pointed out that ILO 169 utilizes the terms 'traditionally owned' among many of the other 'problematic' vocabulary that the obstructionist States have on their list.  Mexico and Guatemala spoke in support of the original text (bless them, Creator) and Brasil made a proposal to substitute 'traditional lands' instead of 'traditionally owned.'  

The issue of redress versus compensation and restoration was heavy also, as the said Obstructionist States wanted to make clear that there was no way indigenous peoples could ever ever ever get the lands back that were illegally stolen.  They prefer the term 'redress' because in that way they have control over deciding how they will deal with the situation (and choose to not deal with it as the case most certainly will be).  As always, the issue of free, prior and informed consent is very problematic for certain States and they feel that the current language would impede their rights to pillage the land as they have been for oh, hundreds of years by now.   Furthermore, it was noted that the language of compensation is in many CERD resolutions and several indigenous delegates encouraged the States to revisit these documents.

The USA has a problem with the language of 'total environment' (honestly, what don't they have a problem with?) and asked that this language be deleted from the text.  In response, it was noted by indigenous colleagues that the total environment encompasses every living, breathing, existing being within a given territory.  It includes the air, the land, what is underground, what lives above ground, the trees, the manner in which it is all put together.  They pointed out that all of this, in its natural form, has a balance and that human beings are only a very small part of this whole tapestry.  That to upset one aspect is to overthrow the whole balance, and indigenous peoples already have the traditional knowledge to live in balance with all the beings, within the total environment.  ICC stated that no other peoples in the world have demonstrated such a profound spiritual, cultural and social connection to the land, to specific lands, and for some reason, the indigenous of the world have to fight the hardest for their rights to be recognized in this regard.  There was no response from the USA except for something of a blank stare.

The principles outlined in Mme. Daes report were also invoked several times during the discussions.  AIR Trust noted that in Article 28 amendments of CRP1 the drafters were trying to sneak in third party rights again, which she noted was problematic and contradictory.  

If you will note above, there is a provision in A28 that protects from dumping of toxic wastes on indigenous territories, and the USA found this to be problematic and proposed new language as many groups, for economic reasons, choose to have these wastes dumped on their lands and this should be accurately reflected in the Declaration.   Can you imagine!  Personally, I could simply not believe that she said that, and there was a notable ripple of disgust that went through the room after that one.  Vicky Tauli-Corpuz addressed that statement by calling the that type of attitude 'environmental apartheid', and further noted that it is because so many indigenous people are suffering from such high levels of poverty that it would even occur to them to do that; no one wants to live with toxic wastes being dumped or transported through their lands.  It would be exactly the opposite, and so the choice that the USA delegate talked about is not really much of a choice when it comes down to the reality of it. 

That was a bare bones summary of the discussions that took place yesterday.  As for today, there were informal/informal discussions on the issue of self-determination and all of the articles associated with that right.  Basically, and thanks to Willie I now understand this.  The sessions up until today had been informal, but they go on the record; the informal/informal debates do not go on the record at all and are merely to assess positions and talk frankly about the issues.  Before you get all excited that I will go into another one of my very detailed summaries about these informal/informal discussions, I will tell you that most of the talking was on more language proposals as well as the rehashing of positions that have already been noted from all sides many times over on the issue of self-determination.  There were something like 6 or so proposals on the table regarding A3 alone, and people would take one word from this proposal and a few from that other proposal, it was a 'hurricane of words' as Alberto from IITC very succinctly put it.  I will email when there is a concrete proposal that will be under discussion as, right now, it is simply too confusing and the negotiations far too technical to get into the details.

But, do allow me to make a few comments on the process itself.  The informal/informal discussions had a different feel as everyone was being called by their first names, for the most part, and even the Chair was being called Luis.  People were joking around and there was far more laughter and a sort of good-natured understanding that was in the room than I had ever felt before.  That is, except for the USA and Australia who made their usual inflammatory and arrogant outbursts in the room.  For those who think that these Obstructer delegations are simply pure evil and must be destroyed for what they are doing, for those who wonder how they sleep at night:  well, I would like to point out two observations that I have made in the last few days that make me pray even harder for them.  Firstly, the USA delegate who says the most outrageous things, well she has been stuttering a lot these days.  Now I have heard her speak for 2 years at these meetings and I have never heard her stutter before, but this meeting, really it's very bad (think: Porky Pig) and sometimes she has to start her sentence over again, or there is a very long pause as she struggles to get the horrid words out of her mouth.  Secondly, it appears that Wayne Lord (from the Canadian delegation) has had a stroke, and he can't really move his right arm anymore, and the same side of his face is also affected.  For those who think that they are not affected by what they are doing, I would sincerely beg to differ, as in my view, these problems are directly related to their destructive behaviour and disregard for the rights of indigenous peoples.   Grampa Tony always said that these things would start to happen if they didn’t ‘Wake up!’ and I can think of very little that he wasn’t right about.

Tomorrow, the hurricane of words will continue on the land rights issue, and I will work harder to follow what is going on, but if all else fails, you will have a far more entertaining summary of the events and discussions. Thank you for the liberty of finally using my own voice in these two weeks, it felt so much better to me this way!   I hope this finds you all well.  

Yours,

Sezin

Date: Mon, 27 Sep 2004 05:15:08 -0700 (PDT) 
From: Sezin Rajandran <sezin_rajandran@yahoo.com> 
Subject: Ninth, Tenth and Eleventh Reports on the 10th Working Group on the Draft Declaration  
Greetings,

 

I am back again with the latest reports for the most recent session of the 10th WGDD.  This is not the final report as there are still five days of negotiations which will take place again in Geneva from the 29th of November to the 3rd of December.  Please take note that the Report of the Chairperson will not be released until after the end of the November/December session.  

 

The last three days of talks, from the 22nd to the 24th of September, were the same discussions that I have already reported on in the Seventh and Eighth reports on the WGDD.  All of the articles that had been broken down into smaller working groups of the various proposal-makers were finally presented to the WGDD and should be released this week in a new document that will be entitled CRP4.  It was pretty insane to watch, and again impossible to report on, as many of the proposals were not circulated in hard copies and the talks became very nitpicky as everyone had to let everyone else know which parts of which proposals were acceptable or not and many made further proposals on the language that seemed to have achieved something of consensus within the working groups.  Some also had to let everyone know that they either opposed the consensus or were not a part of the consensus, even though the Chair wanted none of these types of comments.  Now, these negotiations were meant to be simply discussions about the language proposals and working towards consensus, but there were consistently indigenous organizations that would use significant chunks of time discussing issues facing indigenous peoples or the history of certain situations in the world.  Again, even though the Chair noted that he would interrupt people who were not speaking to the direct issue of the Draft Text, he didn't interrupt these delegates and in turn there were hours of time that were consumed by these broad statements.  

 

The lack of proper translations was an issue that arose consistently in the last few days, as firstly many new text proposals were not available in languages other than English, secondly even the official translations of CRP1 and other documents were not accurately translated into the various languages, and thirdly there were terms that just simply did not translate and all of these created quite an anxious atmosphere in Room 17.  For example, the word 'redress,' which is very clear in English, does not really translate into Spanish or French.  There were many examples of this during the three days and much disappointment was expressed even at the official UN translations of documents which had not been done very accurately.  The lack of faithful translations severely impaired or even impeded the participations of many segments of indigenous groups from participating fully in these discussions and there was a fair ammount of anger and frustration bouncing around the room.  

 

So, during the course of these two weeks, a complete reading of the DD was finally completed, and a second reading of the text had begun.  Even though there were many calls for the adoption of PP 2, 3, 7, 9 and A8 by both States and indigenous peoples, the Chair refused to break into formal session to accomplish this, stating that it was his feeling that some governments were not prepared to do this.  I found out from an official source that the USA, UK, New Zealand and Australia have made it clear not only to the other governments but especially to the Chair, that they will not be supporting the adoption of any articles this year.  At all, full stop.  Mr. Chavez is working under the knowledge that under no circumstances will the adoption of any articles, even the no-change articles, be supported by any of the above governments.  To me, what this means is that citizens of these governments must begin letter writing campaigns or something to encourage their governments to change their position on this.  To indigenous delegates, what has been happening with the 'lack' of consensus is leading up to Mr. Chavez creating a Chairman's Text (which is his right as the Chair to produce) which will then be presented to the Commission on Human Rights for adoption.  This is extremely problematic as a good chunk of proposals made will probably make it into his text, some of which will significantly water down the rights of indigenous peoples, especially on the issue of self-determination and land rights.  In the context of this knowledge, I congratulate the governments of Mexico, Guatemala and Brasil (and to a smaller extent Bolivia, Ecuador, Cuba) on the very vocal no-change stance they have taken during these negotiations, as well as their strong support of the rights of indigenous peoples.  I would not be surprised if they have stopped receiving aid from the Obstructer governments on account of their position with this Declaration.  

 

On the floor, the Chair claims that the final week of negotiations in Nov/Dec will be the decisive time in which articles will be adopted and proposals finalized.  That comment made my blood boil because he has no intention of doing that at all, and I just hate it when people lie.  Even more when a lie is told to give people hope.  He gave a tentative plan for Monday the 29th of November as the day to discuss and come to consensus on the issue of self-determination and all articles that relate to it; the 30th of November will be reserved for the issue of lands and territories.  Mr. Chavez said that he will be in Geneva the week before the final week of the 10th WGDD to consult with whoever would like to consult with him.  

 

Sadly, there was no Indigenous Caucus statement presented at the closing of the WGDD because there was no consensus on the document that had been produced by a group of indigenous delegates.  Even though the document had been written based on the comments that had been raised within the Caucus itself, the statement was slammed by several organizations and finally was withdrawn for consideration by the Caucus.  All in all, it seemed to be a very disappointing two weeks for many of the participants.

 

Although I am far from being an impartial observer of these events, I do feel somewhat on the margins of the discussions and on-goings and was asked by a few delegates to make some comments on the process as I witnessed.  What I found very problematic from both governments and indigenous delegates was the tendency to think very locally about what is meant to be a global document.  Some would make statements that outlined why a proposed change of language would be acceptable to them because the national legislation of their country already provided them with the rights outlined, but then there would be others who would detail how in their case they needed the language as is for they did not have the rights detailed already.  It was painful for me to watch this as it seemed that even though collective rights and the rights of indigenous people in general were being discussed, the collective seemed to apply to individual indigenous communities, not in a global sense of outlining a base of rights for all indigenous peoples.  To me, this would give the Obstructer governments just what they want in the form of the fragmentation of the indigenous perspective on the DD and makes it easier for them to demonstrate the lack of consensus not just within the government positions, but also within the indigenous perspectives also.   The lack of an Indigenous Caucus statement this year seemed to highlight this point in stark relief.  The way things have been going, from all sides, seems very dangerous, and it seems another sign among many that there will not be an acceptable Declaration on the Rights of Indigenous Peoples.  People need to be careful about blaming only the Obstructer governments for how things have been going, because in my view it seems to be quite complicated and the obstructions are emerging from many different areas.

 

I know and feel how important this Declaration is, and for Grampa Tony this was something that he felt would really be able to change things for indigenous peoples around the world.  I am quite the idealist myself, and I too believe that if the document can be passed with strong language that it has the potential to make things better for indigenous peoples of the world, maybe not in the short term, but in the long term, for the future generations.  In Grampa Tony's words, everyone needs to 'Wake up!' and really look at what has been happening on all sides in these meetings.  He would say to look at things from above, the way The Creator sees them, to get some perspective aside from our own personal position on what is happening and to figure out the best way to move forward with a united voice.  This will be the only way that the Declaration will move forward.  Certainly the final week of the 10th WGDD in Nov/Dec will be decisive, and many have faith that this process will continue for a few more years to actually finalize the Declaration.  A letter will be submitted to the High Commissioner for Human Rights, Ms. Arbour, asking for an extension of the WGDD for three more years, signed by many indigenous delegations and nations.  We shall see what comes of that.

 

For me, it is back to the aching desperation of the job search.  As it stands, I am not sure if I will be in Geneva for the final week of the negotiations to report on what will be happening then as I am waiting on many half-baked possibilities to either emerge as plans or fall flat.  I will let you all know once I have taken a decision about this, although I do keep in mind that Grampa Tony would want me to finish what I have started with this and I have a feeling that I will still be in Geneva to complete these reports.  I thank everyone who shared my reports around the world, and I know that Grampa Tony would have been so happy to know that so many were able to follow the meetings with me.  For those who are missing reports or would like a copy of the reports as one document, let me know and I will begin working on getting that out to whoever would need it. 

 

I wish you all the best in the next couple months.  

 

In peace and solidarity,

 

Sezin
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